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The Lawyer's Livelihood 
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HE first decade of the Nineteenth 

Century fixed upon the Republic 
of Thomas Jefferson for nearly one hun- 
dred years the paramount idea of indi- 
vidualistic liberty. The first decade of 
the Twentieth Century witnesses a fierce 
assault upon that idea, by the crusaders 
for collectivism. Before a general in- 
sistence upon the duties of men, the 
rights of man are losing support. A 
growing sense of the superior right of 
the Community threatens to submerge 
personal prerogative. 

But the movement, helpful though 
it has been to the development of a 
collective conscience, will not continue 
indefinitely. Our republic founded 
upon the right of all men to “life, 
liberty and the pursuit of happiness”’ 
has flourished largely, if not chiefly, 
because of this ideal which is not likely 
to fade away or to pass wholly into 
obscurity. The phrase, possibly of more 
generous import, “Liberty, Equality, 
Fraternity’”’ is the motto of another re- 
public, not of our own. We recognize 
indeed that the safety of the people is 
the supreme law, but heretofore the 
good of all has been sought by us with 
an anxious desire to cause the least pos- 
sible disturbance of the right of each. 


To live and to pursue happiness it is 
essential that there should be no abridg- 
ment of the rights to labor, and to 
realize the just rewards of labor. These 
rights are not more precious to the men 
of any calling than to those of the so- 
called learned professions, and in par- 
ticular to the gentlemen of the bar. 
As a class lawyers may be said to live 
from hand to mouth, and not infre- 
quently within sight of want. Years of 
preparation without recompense must 
precede years of toil for a daily wage, 
which only by prudence and self-denial 
may be nursed into a competency. The 
right of the lawyer by the gainful exer- 
cise of his professional skill to earn an 
honorable living, is an absolute right 
subject to limitation only by the law 
of the land or by moral principle. How 
far it is thus limited is the subject of 
our present consideration. 

At our annual banquet in New York 
last January Governor Hughes, reply- 
ing for our Empire State, declared that 
there is no organization of the state 
with whose members he comes in such 
close fellowship and with such a feeling 
of cordial sympathy as members of the 
bar, and then he added some pertinent 
disclaimers: 
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“‘We are not here to-night,” he said, 
“to take pride in the wealth that has 
been amassed by any of the more for- 
tunate of our membership. Still less 
are we here to take pride in the cunning 
that has been shown in the course of 
the conduct of professional work.”” And 
he denounced as sordid, base and be- 
littling, and as entitled to no respect, 
the riches realized from fees heaped 
on fees though “beyond the dreams of 
avarice,’ unless accompanied by integ- 
rity and independence of character and 
by loyalty to a high ideal both unpur- 
chaseable and incorruptible by material 
advantage. 

The Governor’s first point suggests 
the question: What is the object of our 
activities in the practice of the law? 

For the overwhelming majority of 
lawyers, as already we have intimated, 
there is, and there can be, but one 
answer, ‘To gain a living.” Notwith- 
standing our splendid opportunities of 
public service, often to be availed of 
and never to be disregarded, the press- 
ing duty of most is to support one’s 
family and to keep out of harrowing 
debt. In providing for ourselves and 
for those dependent upon us a digni- 
fied and appropriate maintenance, here 
is nothing which even in the Governor’s 
view can be “‘sordid, base or belittling.” 
This obligation has been felt and recog- 
nized by the chief as well as by the 
least of our brethren. Our first great 
leader, unsurpassed in the loftiness of 
his spirit, the brilliancy of his intellect, 
or the splendid results of his devoted 
patriotism, Alexander Hamilton, re- 
signed from the cabinet of George Wash- 
ington, as we are told by Oliver, “‘be- 
cause he was in debt, and had no mind 
to die in debt. He was actually con- 
scious that his public work had entailed 
a sacrifice not merely of his own ease, 
but of the interests of his family. The 
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last nine years of his life were devoted 
to the honorable but undramatic end 
of discharging his debts and providing 
for his children.’”’ And Oliver adds, 
“‘He was the leader of the New York 
bar during the whole of this period, and 
although, had he abstained altogether 
from public work, he doubtless might 
have added considerably to his income, 
his earnings were substantial, even if we 
judge them by modern standards, and 
very large indeed compared with the 
rewards of his own day.” 

In our day, as in that of Hamilton, 
the avoidance of debt and the acquis- 
tion of a competence is a proper object 
for the honorable desire and effort of 
any lawyer. Those harvesting the suffi- 
cient results of honorable labor may be 
deemed, as they were termed by our 
Governor, ‘‘the more fortunate of our 
membership,” though he disclaimed any 
pride in their wealth. Not less than 
those rendering exceptionally valuable 
service in any other calling, the learned 
and capable lawyer may expect ade- 
quate compensation and sometimes 
wealth. 

But wealth is a term of relative and 
varying significance. Under present 
conditions the millionaire may be one 
who enjoys, not, as formerly, the ir 
come of a million, but a million of ix 
come. Such the Governor may have 
had in mind when he borrowed from 
Dr. Johnson the phrase “wealth beyond 
the dreams of avarice,’’ rotund enough 
for the Eighteenth Century, but not 
sufficiently grandiose to measure the 
large heaps from which sleepless if not 
dreamless financiers of the present era 
may draw excitement, and possibly satis 
faction. 

In the pursuit of wealth, as distir 
guished from competency, our mos 
highly remunerated counsel necessarily 
and properly lag far behind the finar 
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ciers, the manufacturers, and the mer- 
chants, as far, relatively, as in the 
heroic age when the traditional fate of 
the lawyer was to die poor, a destiny 
reserved now for particular pursuit 
by philanthropists arranging for post- 
humous praise. 

But amplitude of means may result 
to the lawyer from contact with affairs 
of twentieth century magnitude, and 
this without a suggestion of ‘‘touch” in 
the specific sense recently developed in 
the language of the street. Auber re- 
pelled the imputation of advancing 
years, suggested by a stray gray hair 
on his shoulder, by declaring that “‘some 
old man in the crowd must have brushed 
against me.’’ So, the trusted and con- 
genial counsel of the present day may 
find that his justly earned remuneration, 
willingly accorded, by clients of timely 
fortune, partakes of the circumambient 
affluence. 

Accordingly lawyers of our time both 
in England and America, highly esteemed 
by the general public as well as by their 
professional brethren, not infrequently 
have enjoyed very considerable incomes. 

No explanation would be expected of 
the fact that an estate larger probably 
than any left before his day by any 
American lawyer, was distributed by 
the will of James C. Carter, leader of 
the bar, lover of his country and bene- 
factor of his fellow man; and no one 
justly could begrudge the material rec- 
ompense that has attested the value of 
the professional services of some of the 
distinguished presidents of the New 
York City Bar Association, including 
our brilliant Secretary of State, and the 
delightful symposiarch before whom the 
Governor was speaking at our last 
annual banquet. 

Not solely by “heaping fees upon 
fees,” but sometimes merely by syste- 
matic economy and prudent investment 
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the industrious lawyer of moderate pro- 
fessional income may insure ‘‘peace with 
honor’ in his old age for both himself 
and his family. The meteoric course 
of the brilliant counsel who despite the 
continuous receipt of large and merited 
compensation finally found himself un- 
able to release from attachment the 
dinner that he was spreading before a 
Lord Chief Justice, may be contrasted 
with that of a contemporaneous Judge 
of the Supreme Court of the same state, 
whose average annual earnings did not 
exceed $3,000, but who, nevertheless, 
was able to crown a career altogether 
honorable by large bequests for the 
education of youth in New England 
and for the advancement of poor blacks 
in the South. 

Except in the view of social econo- 
mists professing aversion to private 
property and to all men of wealth as 
products of a vicious order, the fortunes 
of lawyers such as these, being “honestly 
come by,” in the phrase of Mr. Lowell, 
will not be regarded as “‘sordid, base or 
belittling.”” Their right to live upon 
terms of self-respect in the sphere of 
their activities will not be denied. 

But the lawyer who chooses or who 
pursues his profession primarily, or even 
principally, as a money-getter, falls into 
twofold error. First, he selects for his 
purpose an inferior instrument, for, as 
already observed, in money-making, as 
in the opportunities for money-making, 
the lawyer lags behind the trader of 
equal ability, and second, he compro- 
mises his own tone, and correspondingly 
the standing of his profession, which will 
be privileged so long, and only so long, 
asit preservesits distinction as a learned 
profession. The attorney who shares or 
who competes with his client in trading 
adventures consents that such actions and 
such methods be estimated in the terms 
of the adventure. As was observed by 
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the late Charles O’Conor, even the 
amount of the fee may tend to indicate 
the character of the attorney’s activi- 
ties, whether as professional or as merely 
a participation in the undertaking. The 
lawyer outclassed by the merchant in 
the competition for great riches will win 
only patronizing condescension. But if 
he shall retain and maintain his tradi- 
tional familiarity with the science of the 
law, entering into and shaping the affairs 
of even the most resourceful laymen, he 
will command and will receive from the 
public as well as from his fellows re- 
spectful consideration and esteem. Ad- 
verse popular criticism is not easily sus- 
tained against a lawyer who enjoys the 
unqualified approval of his professional 
brethren; and this will not be withheld 
from the conscientious, capable counsel, 
merely because, as in the case of Alex- 
ander Hamilton, ‘‘his earnings are very 
large indeed compared with the rewards 
of his own day.” 

To the mere money-seeking lawyer 
indeed the love of money will prove the 
root of all evil, and though, as conceded 
by the Governor, those conspicuous for 
their attainment of a competence may 
be deemed fortunate, they will be most 
fortunate if their acquisitions have been 
consistent with good repute for char- 
acter and learning, and with a record of 
service to the state, such as has given 
distinction to the names of our brethren 
Hamilton and Marcy and Seward and 
Tilden and Cleveland and Carter and 
Choate and Root. 


Thus far probably the argument ac- 
cords with the general understanding, 
but it leads to a proposition which pro- 
vokes dispute always, and often denial, 
namely that in the practice of his pro- 
fession, upon which his living depends, 
the lawyer is entitled to accept employ- 
ment for the honest presentation of any 
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claim, or of any defense which it is 
proper for a court to hear and determine, 
and in behalf of his client to adopt any 
expedient not in itself conflicting with 
moral principle or the law of the land. 

In a sense this proposition may seem 
to have been challenged by the Goy- 
ernor’s declaration that the bar was not 
assembled ‘‘to take pride in the cunning 
that has been shown in the course of the 
conduct of professional work,” and in 
the particular intendment of his obser- 
vation the challenge would be well 
founded. Even the selfish and sordid 
pursuit of wealth may be less degrading 
to the lawyer than his habitual resort to 
cunning in the conduct of professional 
work, that is, in work done by him 
directly for the advantage of his client 
and only indirectly for his own profit. 
Though such service includes an ele- 
ment of altruism, this could not offset 
the harm that would result alike to the 
bar and to the public, if generally we 
were to come to tolerate cunning asa 
substitute for learning or for sagacity. 
That the bar willingly adopts and pos- 
sibly prefers sharp practice, is a popular 
belief, encouraged persistently by writers 
of fiction, as well as by journalists and 
by moralists, sometimes within the pro- 
fession. 

Out of thirty-five lawyers portrayed 
by Charles Dickens only one is outlined 
for respect, though in passing it may be 
noted that that one has been identified 
as the one lawyer with whom the novel- 
ist had close personal acquaintance. 
The others he held up for ridicule, and 
generally for distrust. He personified 
the “‘Bar’’ as a busy bee that has to get 
verdicts against evidence, and by setting 
snares for the gentlemen of the jury. 
Anthony Trollope by way of reproach 
wrote that ‘no amount of eloquence wil 
make an English lawyer think that 
loyalty to truth should come before 
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loyalty to his client.” ‘Quirk, Gammon 
& Snap,”’ were figments of the imagina- 
tion of a writer who himself was a 
lawyer. Herbert Spencer, in seeking 
concrete examples of good style, chose 
and perpetuated phrases such as these: 
“The low morality of the bar” and ‘He, 
who when reading a lawyer’s letter 
should say ‘Vile rascal’ !’’ 

A recent editorial upon the new Code 
of Professional Ethics declared that 
“Among laymen there is a strong im- 
pression that lawyers form a sort of 
guild and, like Roman augurs, wink 
when they meet each other” and that 
“some of the ablest, the most successful 
and the most influential lawyers are 
themselves wholly unprincipled. It is 
their chief business to tell wealthy clients 
how to keep the law in the letter, and 
break it in the spirit.”’ 

Similar slurs upon real or imagined 
practices of lawyers might be adduced 
indefinitely, though the sincerity of the 
distrust is not always beyond question 
in view of the apparent willingness of 
parents of every class and calling to de- 
vote their most promising offspring (like 
the eldest son of Anthony Trollope him- 
self) to the pursuit of our much abused 
vocation, and to the peril of attracting 
clients of wealth and influence. 

But it would be neither wise nor 
helpful to pretend indifference to well 
meant criticism or to assume that wide- 
spread public suspiciousness is without 
any reasonable justification. In the 
palace of truth, we must admit that in 
very rank of our profession may be 
found some who care little for high 
ideals, if indeed they suspect their ex- 
istence. This, however, would not prove 
that in our profession the tone is lower 
than in others. Of course, it should be 
conspicuously higher, for in public affairs 
it assumes to lead, and is permitted to 
kad practically to the exclusion of 
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almost every other calling, except journ- 
alism. 

The declared object of this Associa- 
tion is “‘to elevate the standard of in- 
tegrity, honor and courtesy in the legal 
profession” no less than “‘to cherish the 
spirit of brotherhood,” and though we 
believe that to-day our ideals are not 
receding, we must recognize that general 
conditions and peculiar privileges, as 
well as this declared purpose, command 
the bar of this Empire State and its 
representative association to lead as well 
as to aid in advancing our professional 
standards. To this end we are bound 
to maintain and to enforce our newly 
adopted Code of Professional Ethics, a 
code which despite newspaper incredul- 
ity attests sincerely and specifically the 
bar’s comprehension of principles that 
should govern every lawyer in the dis- 
charge of professional duty. 

Undoubtedly much popular discontent 
results from inability or unwillingness 
to recognize that of necessity the lawyer’s 
obligation is twofold. As has been 
stated with discrimination in the Boston 
Green Bag,— 


It is easy to say that the fundamental princi- 
ples of common honesty are simple and suffi- 
cient, but it is a fact that there is a conflict 
very hard to adjust between the theory that 
the lawyer is a public officer, and the doc- 
trine of loyalty to a client. To the lay reader 
these principles have long been hopelessly 
irreconcilable, and only the legal mind accus- 
tomed to complexities and fine distinctions 
has been able to announce with certainty 
that the two are wholly harmonious. Few 
of the bar, however, have agreed as to the 
exact manner of reconciling them or as to the 
legal limits for the application of each to the 
specific problems of practice. 


The paramount claim of the state 
upon the lawyer as a citizen will con- 
tinue to be asserted with emphasis and 
without qualification by public moral- 
ists who themselves when in peril of life 
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or liberty or reputation or property, or 
even when assuming new risks of busi- 
ness, will expect from their counsel 
exclusive regard for their own particu- 
lar interests. But the unwearied con- 
tention over the lawyer’s diverse loyal- 
ties has not yet demonstrated that either 
morality or civilization would gain by 
relaxation of his legal obligation to in- 
voke for his client any and every appro- 
priate protection afforded by the law of 
the land, it being understood that the 
law of the land differs from the moral 
law generally in being more specific and 
more exacting. 

It is true that sometimes apparent 
injustice may result from particular 
applications of strict legal defenses such 
as the statute of limitations, or of frauds, 
or those concerning usury or married 
women or infants, or other provisions of 
positive law as to incompetency, includ- 
ing the ultra vires proceedings of cor- 
porations. Such defenses are discoun- 
tenanced by Hoffman in his Fifty 
Resolutions. Nevertheless, we submit 
that every client is entitled to invoke 
any and every appropriate enactment of 
the legislature for the general good, and 
also that in the assertion or protection 
of such right the client is entitled to 
invoke and to receive the aid of compe- 
tent counsel. Nor can such right of the 
client be limited to the comparatively 
insignificant portion of his interests that 
may have become involved in litigation. 
He is entitled to the advice of his 
solicitor as to what it is lawful for him 
to undertake; and he may undertake 
lawfully whatever is not in contraven- 
tion of sound morals or of some concrete 
rule of law. The moral sense must be 
respected, but this restriction being 
faithfully observed, an advocate of indi- 
vidualistic liberty may feel it his duty 
to assert individual rights in and through 
any and every way not barred by 


statute. Though wide enough for the 
traditional coach and four a way through 
or around a faulty statute has been 
forced or found by many a learned and 
virtuous predecessor, in the cause of 
liberty. Whatever is neither malum in 
se nor malum prohibitum is open to the 
client’s enterprising advance, and 
nothing is malum prohibitum unless there 
can be pointed out words of express 
prohibition. No more dangerous device 
of tyranny or injustice could be invoked 
than the extension of a statute to cover 
cases not embraced within its letter, 
upon the plea that they are within its 
spirit. It is not the duty of the lawyer 
or of a judge to be astute to extend 
prohibitory provisions. This power, and, 
if it be a duty, this obligation pertains 
solely to the legislature. 

Every citizen, whether lawyer or lay- 
man, undoubtedly owes the duty of 
loyalty to the law, but who will pretend 
that this duty generally is regarded as 
of equal obligation with reference to 
every statute? 

Viewed from its source the authority 
of the fugitive slave law appeared to be 
supreme, and so it was regarded by 
Abraham Lincoln, but nevertheless its 
obligation was denied and defied 
throughout the North. The Dred Scot 
decision was flouted by ministers, lay- 
men and lawyers who followed Charles 
Sumner in the doctrine that no question 
is settled until it is settled right. A 
very recent statement of this doctrine 
is the following from the Outlook of 
January 2, 1909:— 


It is not always immoral to violate laws or 
even to set law at defiance. Sunday-school 
scholars are constantly exhorted to imitate 
the example of Daniel, who violated the law 
which forbade him to worship Jehovah; the 
men who conducted the underground railroad 
and permitted slaves to escape were violating 
the law; yet, history has generally com- 
mended their action. There are times when 
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the higher moral obligation calls on the citi- 
zen to obey the “higher law’ and set the 
unjust human law at naught. If, however, 


he does so, he must be prepared to take the 
punishment for the violation of the law, 


Revenue laws notoriously are observed 
to the extent that their violation is be- 
lieved to involve unpleasant personal 
consequences and often no further. 
Statutory prohibitions against Sunday 
labor, against election betting, against 
usury, against carrying concealed 
weapons, and sumptuary statutes re- 
garded as undue restrictions of personal 
liberty, are ignored on every side, and 
criminal prosecutions for their infringe- 
ment meet with scant public favor. 

This propensity to discriminate between 
laws and laws, and to select some for 
present enforcement and others for con- 
signment to the limbo of ancient history, 
is not to be encouraged or fostered, for 
as has been justly observed by Presi- 
dent Hadley, ‘““‘When any nation looks 
upon law as a thing which the individual 
may use when it suits him, and evade 
or defy when it does not suit him, that 
nation is losing the bulwarks of social 
order.” 

The lawyer is bound always to advise 
conformity to the clear requirements of 
every valid law. As a breach of this 
duty might involve considerable per- 
sonal inconvenience, we may assume 
that it is observed by those who are 
conscious of its existence. How painful 
may become the performance of this 
duty none know better than some of us 
who at times have been compelled to 
insist that at the cost of social oppro- 
brium the client must tell the whole 
truth, or at other times have been com- 
pelled to decline to interpose a defense 
desired by some tender-hearted but 
erring and ‘distressed man or woman. 

Whether or not a lawyer shall give 
advice as to any particular transaction 


not within the express prohibition of 
law, or of morals, as already intimated, 
is a question for his own judgment. 
But his judgment must be exercised 
with a full sense of his responsibility as 
a man and a citizen, and with the cer- 
tain expectation of public disapproval 
if his participation shall appear to be 
out of harmony with his general reputa- 
tion or shall seem to involve injury to 
the public interests. Such public dis- 
approval sometimes it becomes the 
lawyer’s duty to incur, but, generally, 
the best service to his client, to his pro- 
fession, and to himself will result if in 
every case of doubt he shall first satisfy 
himself that his advice is given under a 
strict sense of professional duty, uninflu- 
enced by expectation of a fee. If, after 
such self-searching, his doubt persists, 
he should conform to its warning, despite 
the necessities of his client, or even of a 
family dependent upon his fruitful in- 
dustry. 

Often it may be found that the pur- 
pose of the client appears questionable 
only because ill-considered and that by 
a change of plan it may be effectuated 
legally. The lawyer discovering and 
suggesting such a free course for legiti- 
mate enterprise will deserve credit for 
acumen and sagacity, not criticism for 
“cunning shown in the course of the 
conduct of professional work.” 

Procedure so advised in good faith, 
though irreproachable in morals and 
free from express statutory prohibition, 
sometimes has been challenged as an 
evasion of the law, but the contention 
has not always been sustained by the 
courts. To avoid misunderstanding, a 
few illustrations may be given. 

A corporation being in need of funds 
and lacking credit, has a solvent presi- 
dent B, willing to obligate himself in 
aid of his corporation, who arranges for 
a usurious loan to himself, in order that 











he may turn the same over to his cor- 
poration. The plan originally devised 
by the parties being deemed by counsel 
an evasion of the law forbidding usury 
and making the lender a criminal, is 
rejected as illegal. Upon sound advice 
the transaction is changed in form, and 
the loan at the excessive rate is made 
not to the individual B, but to his cor- 
poration upon its note guaranteed by 
B; this course being legal under the deci- 
sions of the New York Court of Appeals. 
(See Rosa v. Butterfield, 33 N. Y. 665.) 
Pursuant to advice of counsel, parties 
in Tennessee gave notes dated, payable 
and secured in Arkansas at a rate of 
interest allowed there, but not in Ten- 
nessee. The U. S. Circuit Court (Mr. 
Justice Jackson) sustained the trans- 
action, denying the contention that 
thereby it was intended to evade the 
laws of Tennessee and saying, “It was 
certainly intended to obtain the Arkan- 
sas rather than the Tennessee rate of 
interest. That intention was no viola- 
tion or evasion of the law of Tennessee.”’ 
(Van Viet v. Sledge, 45 Fed. 743-752.) 
The tariff of 1883 imposed a certain 
duty upon dress goods wholly of wool 
and a lower duty upon dress goods only 
partly of wool, provided that the higher 
duty should be charged upon goods of 
wool with threads of other materials 
introduced for the purpose of changing 
the classification. The importers caused 
goods to be woven of wool with a very 
slight intermixture of cotton, not in the 
form of threads. The collector deemed 
this to be an evasion of the law for the 
purpose of changing the classification, 
and levied duty at the higher rate. 
But both the Circuit Court and the 
Supreme Court overruled the collector 
and sustained the importers, holding 
that ‘‘they were not prohibited from so 
manufacturing goods as to conform to a 
lower rather than a higher exaction of 
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the tarifi—and that though they might 
have adopted a very technical device to 
escape the higher rate, the question 
presented by the case was only whether 
their goods were embraced within the 
higher rate and not whether they had 
evaded the law.’”’ (Magone v. Lucke- 
meyer, 139 U. S. 612.) 

In the case of Kelley v. Rhoads 
(188 U. S. 1) it was held that a flock of 
10,000 sheep driven from Utah to 
Nebraska at the rate of nine miles a day 
across Wyoming, and grazing as it moved, 
was a subject of interstate commerce 
and therefore exempt from the Wyoming 
tax on livestock brought into that state 
for grazing purposes. The fact that the 
sheep might have been moved by rail 
was disregarded, for ‘‘the owner had the 
right to avail himself of such means of 
transportation as he preferred, and in 
estimating the probable cost he was at 
liberty to consider the fact that he was 
licensed to make use of the public lands 
of the United States for the sustenance 
of his sheep. ... We do not deny 
that it may have been the plaintiff's 
intention not only to graze but to 
fatten his sheep while en route through 
Wyoming. Indeed we may suspect it, 
but there is nothing in the agreed state 
of facts to justify that inference.” 

William M. Prichard, an honored mem- 
ber of the New York bar, died leaving a 
will by which he appointed as executors 
three lawyers, two living in New York 
and one in New Jersey. For the pur- 
pose of escaping New York taxation the 
securities of the estate were deposited 
with a company in the home of the New 
Jersey executor. Upon the suit of Mr. 
Charles C. Beaman, executor, and the 
argument of Mr. J. Hampden Dougherty, 
it was held that these securities were 
not taxable in New York, the Court 
observing: ‘““The suggestion is made that 
if this rule is to prevail it furnishes an 
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easy and convenient method for escap- 
ing taxation. This is unquestionably 
true, but the fault is with the Legislature, 
from which body, if any, relief must be 
obtained.” (People ex rel. Beaman v. 
Feitner, 63 App. Div. 174.) 

It might be argued that in each of 
these cases the fair intent of the law- 
makers was thwarted, but in the opinion 
of the courts the parties were free to 
proceed upon lines left open by the 
language of the statutes, or by the con- 
flict of laws. If such was the right of 
the parties, it would seem to follow 
that they were entitled to receive advice 
to that effect from counsel learned in 
the law. 

The lawyer must respect the moral 
law, and under canon 32 of the new 
Code of Ethics “he must observe and 
advise his client to observe the statute 
law, though until a statute shall have 
been construed and interpreted by com- 
petent adjudication he is free and is 
entitled to advise as to its validity and 
as to what he conscientiously believes 
to be its just meaning and extent.” 

This right of the client to ask and to 
receive advice from competent counsel, 
especially with reference to intended 
transactions, and the extent to which 
the counsel may go in giving such ad- 
vice, are subjects regarded by the public 
with particular scrutiny where the client 
is a corporation. 

Despite the fact that perhaps ninety 
per cent in amount of the active business 
of the country involves the participation 
of corporations; despite the fact that 
there is hardly a business man of im- 
portance who is not a stockholder in 
some corporation or in cordial relations 
with some stockholder; despite the 
steadily increasing and general tendency 
and practice to adopt the form of cor- 
porate organization for private busi- 
nesses heretofore conducted by partner- 


53 


ships and individuals—there still per- 
sists a formidable and aggressive sus- 
picion of the methods of corporations 
and of their officers, and in particular of 
their legal advisers. 

At the August meeting of the bar of 
Virginia, the association was favored, 
as three years ago we were honored, by 
an address from the learned and elo- 
quent William Lindsay, formerly Sena- 
tor from Kentucky. In the course of 
his address, Judge Lindsay said :— 


Officers of corporations may be equal in in- 
tegrity, good citizenship and morality to the 
average members of society, but in the man- 
agement of corporate business they act not 
personally but officially, and the municipal 
and not the moral law measures the extent 
and defines the limitations of their duties and 
responsibilities. 

The substitution of the corporation for the 
individual in the ordinary business trans- 
actions of life seriously affects society and its 
members, and tends to diminish the influence 
for good at one time attending the profession 
of the law. 


And finally :— 


Those great corporations are proving them- 
selves the greatest instruments for evil man 
has ever devised. They may promote the 
further increase of material prosperity, but 
if their power for evil remains they will do so 
at the expense of free institutions and to the 
peril of our personal and political freedom. 


More recently and perhaps more dis- 
criminatingly a similar warning has been 
sounded by the historian James Schouler, 
who observes that — 


The corporation has been of immense ad- 
vantage to society in enabling great material 
projects to be successfully carried out. But 
it has brought prodigious evils in its train and 
one of those evils is the diminishing sense 
among business men of personal honor, per- 
sonal responsibility, personal integrity. .. . 
Its real element for good or evil lies in the 
character of the individuals who work it, who 
possess control and give it direction. (Ideals 
of the Republic, 270.) 
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As both Judge Lindsay and Mr. 
Schouler appear to concur in the public 
belief that these corporations must con- 
tinue to abide with us, we may seek and 
find relief from gloomy forebodings in 
the more genial utterance of President 
Butler in September, 1908, before the 
University of Copenhagen :— 

The large corporations are both a legitimate 
and a necessary outgrowth of modern econ- 
omic conditions as these exist in the United 
States, and the balance of advantage and 
disadvantage is largely in their favor, pro- 
vided only that they be restrained from using 
their great strength inequitably or from 
damaging some other or more important in- 
terest. A corporation is co-operative and 
co-operation is the best use any individual 
can make of his individuality. (The Amer- 
ican As He Is, 53.) 


Judge Lindsay is entitled to high 
respect, but I would venture to question 
whether in and of itself the corporate 
form of organization is the specific germ 
of the ills depicted or predicted by him. 
The dislike and popular resentment of 
that extraordinarily successful business 
known as the Standard Oil Trust even- 
tuated prior to the incorporation of the 
holders of the trust certificates; the 
phenomenal development of the great 
Carnegie Steel business was through a 
partnership whose forty-four members 
preceded and formed the corporation of 
1899: the greatest financial transactions 
are conducted not by corporations but 
by unincorporated bankers and syndi- 
cates: even the New York Stock Ex- 
change personified under the name of 
“Wall Street” is not a corporation. The 
distrust expressed in such utterances as 
that of Judge Lindsay implies really a 
distrust of the power possessed by any 
combination or association of wealth, 
irrespective of the form in which the 
combination may choose to constitute 
itself. Mr. John Graham Brooks quotes 
a Massachusetts leader as saying, ““The 
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great interest which unites us all is the 
dangerous business and political influ- 
ence which the money power has at last 
got in this country.” 

This would indicate that protection 
against the dreaded evils is not cer- 
tainly to be found in more legislation 
against corporations. Undoubtedly there 
will be further experiments in legisla- 
tion, both state and federal, to the 
continued repression of business enter- 
prise; but this result, though regret- 
table, is not to be avoided by any con- 
cession to unmoral methods. What is 
wanted is not legislation so much as the 
“righteousness which alone exalteth a 
nation.”’ This is not self-righteousness, 
nor is it that sentimental righteousness 
that lacks a sense of justice. In a 
popular government this may involve 
popular tyranny and spoiliation of indi- 
vidual rights. On the other hand relief 
is hardly to be secured through the 
relentless enforcement of strictly legal 
rights, tending to popular outbreaks 
like the anti-rent war of 1844-1846. 

The righteousness that alone exalteth 
a nation cannot disregard the meum 
and tuum, nor will it ignore those inter- 
ests of humanity which challenge the 
rights of property. Very recently it 
has been declared by Mr. Justice Moody, 
speaking with authority in the Knox- 
ville Water Case, that: ‘Our social 
system rests largely upon the sanctity 
of private property, and that state or 
community which seeks to invade it will 
soon discover the error in the disaster 
which follows.”” True though it is that 
without respect for the rights of property 
there can be no progressive civilization, 
it is no less true that something more is 
necessary to the highest civilization. 
Accordingly business combinations fash- 
ioned primarily and solely with reference 
to property rights, have failed to meet 
the expectation of the general public, 
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which never tires of hearing that ‘‘cor- 
porations have no souls.” 

This dictum of Lord Chief Justice 
Coke may be modified effectually by 
future Pygmalions of corporate creation, 
who shall impart to the work of their 
hands not only the right to perpetual 
existence, but some other attributes of 
the human soul. This, of course, can 
be accomplished only by a system of 
soul transference to corporate trans- 
actions from corporate managers having 
souls to transfer. The privilege and 
the opportunity of lawyers advising cor- 
porations and combinations, and their 
creators and managers, is to aid in the 
process of developing a managerial soul, 
and of infusing it into corporate action, 
and thus to promote the righteousness 
that shall exalt the nation. Judge Lind- 
say conceded as possible, though he 
might have stated positively, that 
“Officers of corporations may be equal 
in integrity, good citizenship and moral- 
ity to the ordinary members of society.” 
In my observation their important 
actions, being generally the result of 
conference and the subject of record, 
are apt to be more regular and more 
nearly correct, at least in form, than 
those of natural persons engaged in like 
transactions. These managers usually 
desire to observe and not to transgress 
the moral law and the law of the land, 
a desire akin to the higher qualities 
that we attribute to the human soul. 
This praiseworthy disposition may be 
developed and stimulated by the judi- 
cious and helpful advice of the corpora- 
tion lawyers. If in the discharge of 
this conscientious duty we shall be 
tactful and persistent we may help to 
establish for our corporations a higher 
standard of methods and morals, so 
that in operation they shall meet at 
least the popular conception of beings 
with souls and consciences. That in 


this particular the bar has failed to 
realize its high opportunity or to dis- 
charge its duty is an opinion that pre- 
vails very generally, and with consider- 
able justification. But from this birth- 
day of our Code of Ethics we may start 
afresh, and for our profession, and for 
the corporations advised by us, seek 
high and permanent place in the public 
confidence. The question recently asked, 
“Shall the people rule?’ according to 
the opinion of some of us, has been 
answered in the affirmative. Let the 
like answer be given to the question, 
“Shall the lawyers lead?” 

If we are to lead, it must be because 
of the character of our leadership, and 
not because of traditional prestige. Class 
prestige is a privilege of the past, wrested 
in turn from the army, from the church, 
and from the bar. Just now it may 
have passed to the press, which, like 
every predecessor class, will lose it when, 
as is inevitable with the possessor of 
irresponsible power, it shall become self- 
sufficient and accordingly presumptu- 
ous. As was observed by Phillips 
Brooks, ‘‘No dignity of office can secure 
men’s respect for itself continuously, 
unless it can show a worthy character 
in those who hold it.”’ 

This is fine and it is true, but it is not 
more certainly true as to public office 
and the sacred office than it is in respect 
of our own profession, whose leadership 
in this country is vindicated in the re- 
newed advancement of lawyers Taft 
and Root and Hughes. Such leader- 
ship of the bar, sustained by the preva- 
lent character of its members, will be 
promoted powerfully by tradition, and 
by deserved reputation for learning. 

To this end, we may borrow from our 
Governor’s noble speech his invocation 
of the “‘spirit of conservatism which is 
essential to the maintenance of the 
dignity of the bar, that spirit which at 
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all times stands for the individual 
character and strength of honest and 
intellectual work, the strength of inde- 
pendence before court or people, that 
independence upon which everything 
in a free country must at last depend.” 

The lawyer thus inspired will not 
cringe. He will respect, but he will not 
fear, the courts. He will discharge his 
duty as he sees it, undeterred by clamor 
of the public or the press. With such 
composure as he can command, he will 
await the ultimate judgment of his com- 
munity. He will not abandon his 
prerogative at the summons of some 
pamphleteer whose immunity from 
prosecution is due to the past powerful 
interventions of the great Erskine and 
his successors. The press temporarily, 
even though unintentionally, may con- 
fuse but it will not finally mislead the 
general estimate of the lawyer follow- 
ing the guidance of an intelligent con- 
science. 

The lawyer’s right to live, and to live 
by the application of his trained abili- 
ties in the protection of every right and 
in the maintenance of every defense 
authorized by the law of the land, is 
part of our Anglo-Saxon liberties. When 
that right is surrendered, those liberties 
also will suffer diminution in periods of 
popular clamor at times as cruel and as 
senseless as the raving of wild beasts. 

Sometimes, as a ground of reproach 
against lawyers, it is alleged that they 
are not alert to disclose for prosecution 
cases of wrongdoing within their knowl- 
edge. Of course they must not com- 
pound felonies, but is it certain that the 
best interests of society or of the state 
itself would be promoted by detection 
and prosecution in every single case of 
a violation of law? 

In the “Ideals of the Republic,” in 
which is sympathetically cited the Mas- 
sachusetts Statute of 1780, recommen- 
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ding the government to encourage “‘good 
humor” among the people, Mr. Schouler 
says (p. 204) :— 

Much may be done by warning, by holding 
up ideals of duty by encouraging the com- 
munity to keep the right path. But the rod 
of discipline should not always be brandished 
nor a culprit’s foes or the immune be incited 
to gleeful vindictiveness. There is not, | 
suppose, a male reader of this page who has 
not at some moment of temptation in his 
life committed a crime of some kind which 
might have been criminally punished. And 
whether the offence, more or less heinous, was 
ever disclosed to others or not, has he not 
been better in the end by having his own con- 
science left to its secret remorse and repent- 
ance for lifting eventually his better nature? 


Mr. Schouler’s supposition of a gen- 
eral prevalence of intentional crime is 
startling, and not so easy of accep- 
tance as would be the hypothesis that 
without realizing the legal or illegal 
quality of his act nearly every man 
some time has incurred some penalty 
prescribed by the criminal law. ‘Who 
can tell how oft he offendeth?” 

So in the pursuit of his livelihood the 
wise and conscientious lawyer sometimes 
may promote the peace of communities, 
the happiness of families, and the refor- 
mation of wrongdoers, by using his 
ability and even his influence to avoid 
public prosecutions. In so doing, is he 
faithful to his obligation to the state? 
I will not take the responsibility of 
answering, Yes; but his offense, if it be 
an offense, would not smell rank to 
Heaven. 

The law must be maintained and en- 
forced; it must be vindicated, but this 
must be for the healing of the nation, 
not for vengeance upon the individual. 
The Hebrew prophets who declared that 
“righteousness alone exalteth a nation,” 
proclaimed also the rise of a Son of 
righteousness ‘‘with healing in his wings.” 
The divine requirement is to love mercy 
as well as to do justly. 
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There was a lawyer of our time who 
holds the highest place in our regard, 
the warmest place in our hearts. He 
was just as he was merciful. He was 
true, but he was tender. He was faith- 
ful in the discharge of duties as exacting 
as any ever laid upon man. In the 
midst of cares distracting beyond pre- 
cedent he sought “‘to encourage good 
humor among the people.”’ So the 
people now celebrate the centenary of 
Abraham Lincoln, the lawyer. Many 
were his words of wisdom and love, but 
none were more characteristic of him 
or more fitting for the lawyer than those 
of his last inaugural address, ‘‘With 


New York, N. Y. 


to Judicial Procedure} 57 
malice towards none, with charity for 
all, with firmness in the right as God 
gives us to see the right.” 

The lawyer who, with learning and a 
sense of justice, pursues his vocation 
in the spirit of Lincoln, seeking ever to 
promote righteousness, in charity and 
not in wrath, and, when consistent with 
duty, to avert sorrow and disgrace from 
the erring penitent, will have done most 
to justify to the public the lawyer's 
right to his livelihood; a livelihood as 
ample and genial as legitimately may 
follow the free exercise of his skill and 
sagacity in the protection and the asser- 
tion of his client’s legal rights. 
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to Judicial Procedure 


By Everett P. WHEELER 


A PAPER PRESENTED AT THE THIRTY-SECOND ANNUAL MEETING OF THE NEW YORK 
STATE BAR ASSOCIATION, BUFFALO, JANUARY 28-29, 1909 


HE tie between the American Bar 
Association and the New York 

State Bar Association has always been 
close. Many of the founders of that 
Association were New York lawyers. 
For a long period its meetings were held 
in alternate years at Saratoga. Itsrecom- 
mendations are, therefore, entitled to 
friendly consideration in this assembly. 
At the annual meeting of the American 
Bar Association, held in 1906, a paper 
was read by Mr. Roscoe Pound, then a 
lawyer in Nebraska, who has since be- 
come a professor of law in the North- 
western University at Chicago, which 
was entitled, “Causes of Popular Dis- 
satisfaction with the Administration of 


Justice.” The subject-matter of this 
paper was referred to the Committee on 
judicial administration and remedial pro- 
cedure for consideration. That Com- 
mittee reported in 1907 that “many 
evils suggested in Mr. Pound’s paper do 
exist; that an attempt should be made 
to remedy these evils; that we, the 
organized lawyers of the American bar, 
could not devote our efforts to a nobler 


purpose,’ and that a special committee 


be appointed, “‘selected as far as prac- 
ticable for their peculiar abilities and 
special study, qualifying them for the 
work, whose duty it shall be to consider 
carefully alleged evils, suggest remedies, 
formulate proposed laws.”’ 
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This special committee was appointed, 
and made its report at the annual meet- 
ing of 1908. The recommendations of 
this report, with one exception, were 
adopted, and have been embodied in a 
bill which, by direction of that Asso- 
ciation, has been presented to Congress 
and is now before the Judiciary Com- 
mittees of both Houses for consideration. 
The recommendations relate in form 
only to federal procedure. But in sub- 
stance they are applicable to procedure 
in the state courts, and some of them 
apply to the procedure by which, in 
criminal cases, the judgments of the 
state courts can be reviewed in the 
federal courts. I therefore ask your 
attention to them. 

There are five recommendations em- 
bodied in the bill. The last four relate 
solely to procedure in criminal cases, 
and it will be most convenient to con- 
sider them first. In substance they 
provide that writs of error in criminal 
cases shall not issue until a judge of 
the Appellate Court “‘has certified that 
there is probable cause to believe that 
the defendant was unjustly convicted,” 
and that no appeal shall be taken in 
habeas corpus cases unless a justice of 
the Appellate Court has certified that 
there is probable cause to believe that 
the petitioner in such habeas corpus 
proceeding is unjustly deprived of his 
liberty. The evil which the legislation 
has proposed to remedy is thus stated 
by the committee :— 


A still more flagrant abuse which exists in 
judicial procedure is also an innovation upon 
the common law. This is the unrestricted 
right to a writ of error in criminal cases. 
These writs are constantly sued out solely 
for delay. The punishment of notorious 
criminals is constantly being postponed in 
violation of every principle of justice. This 
is especially flagrant in the suing out of writs 
of error from the Supreme Court of the United 
States to review the decision of the highest 
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courts of criminal jurisdiction in the different 
states. We recommend that no writ of error 
in criminal cases, returnable to the Supreme 
Court of the United States, should be allowed, 
unless a justice of that Court shall certify that 
there is probable cause to believe that the 
defendant was unjustly convicted. 

It is not proposed to divest the Supreme 
Court of jurisdiction of writs of error in crim- 
inal cases which involve questions of Con- 
stitutional law. It is, however, essential to 
the administration of justice that such writs 
of error should not be sued out as a matter of 
right, but only when a justice of the Supreme 
Court shall certify that there is probable 
cause to believe that the defendant was un- 
justly convicted. It is well known that Con. 
stitutional questions have been ostensibly 
raised on the record upon frivolous pretexts, 
and solely for the purpose of obtaining delay 
by writ of error returnable to the Supreme 
Court. It seems to have been forgotten that 
society has an interest in the punishment of 
criminals. All authorities on criminology 
agree that the certainty of punishment is far 
more important in the prevention of crime 
than its severity. The present system tends 
to make the punishment of crime as uncertain 
as human laws can make it. The old maxim 
is forgotten: Judex damnatur cum nocens 
absolvitur. 

A favorite device of the gentlemen who 
achieve success in the manumission of mur- 
derers and the protection of the criminal 
classes is to apply to a federal judge for a writ 
of habeas corpus. He finds there is no cause 
for its issue and orders the prisoner remanded. 
Then .an appeal is taken to the Supreme 
Court and the execution of a just sentence is 
stayed, while hysterical appeals are being 
made for pardon. On the other hand, we see 
the populace, enraged by the delays of justice, 
engaged in equally hysterical lynching. The 
innocent suffer. The guilty escape. And 
we call this civilization. 

Every day we see fulfilled the words of the 
wise Hebrew monarch :— 

“‘Because sentence against an evil work is 
not executed speedily, therefore the heart of 
the sons of men is fully set in them to do evil.” 


To quote the language of the Honorable 
Andrew D. White, in an address delivered at 
Ithaca :— 

“‘While the number of murders is rapidly 
increasing, the procedure against them is 
becoming more and more ineffective, and in 
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the light of recent cases in New York and 
elsewhere, is seen to be a farce. 

“One of the worst results of these cases is 
the growing opinion among the people at 
large that men with money can so delay jus- 
tice by every sort of chicanery, that there is 
a virtual immunity from punishment for the 
highest crimes. I favor preventing appeals 
based on mere technical matters and upon 
errors of trial judges in trifling matters 
of procedure and the like, which have 
nothing to do with the question of guilt or 
innocence.” 


The recommendation as to the certi- 
ficate of reasonable doubt is taken from 
the New York Code of Criminal Proce- 
dure, section 527. The change which 
the committee recommended, and which 
we thought an improvement, is this: 
Under the New York practice a certifi- 
cate of probable cause may be granted 
by any justice of the Supreme Court. 
Under the proposed federal legisla- 
tion such certificate can only be granted 
by a judge of the Appellate Court. 
Under the New York practice, and in 
view of the great number of judges 
having jurisdiction, the certificate of 
probable cause has become a matter of 
course. If one judge does not grant it, 
it can almost always be obtained from 
another. In effect, therefore, the re- 
quirement is almost nugatory. It should 
only be granted by a judge of the Appel- 
late Court, because it is that Court that 
is to pass upon the question finally. If 
the counsel for the culprit cannot ex 
parte satisfy a judge of that Court that 
there is merit in his appeal, it would 
certainly seem reasonable that the ap- 
peal should not be taken. To succeed 
in it he must, after an argument in 
which his adversary is heard, convince 
the majority of the judges that there is 
merit. If he cannot, ex parte, produce 
such conviction in the mind of the 
single judge, it would seem clear enough 
that the appeal is taken solely for delay, 
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and this is the prevalent evil which 
should by all means be rectified. 

If this proposed change should meet 
with the approval of the bar of this state, 
it might well be recommended to the 
Legislature for adoption. In that case 
it should take the form of an amend- 
ment to the section of the Code of 
Criminal Procedure before mentioned, 
which would read as follows :-— 


§527. An appeal to the supreme court 
from a judgment of conviction, or other deter- 
mination from which an appeal can be taken, 
stays the execution of the judgment or deter- 
mination upon filing, with the notice of appeal, 
a certificate of the judge who presided at the 
trial, or of a justice of the appellate division 
of the supreme court, that, in his opinion, 
there is reasonable doubt whether the judg- 
ment should stand, but not otherwise. And 
the appellate court may order a new trial 
if it be satisfied that the verdict against the 
prisoner was against the weight of evidence 
or against law, or that justice requires a new 
trial, whether any exception shall have been 
taken or not in the court below. No judg- 
ment shall be reversed, or new trial granted, on 
the ground of misdirection of the jury or the im- 
proper admission or rejection of evidence, or for 
error on any matter of pleading or procedure, 
unless, in the opinion of the appellate court, 
after an examination of the entire cause it shall 
affirmatively appear that the error complained 
of has resulted in a miscarriage of justice. 


We come next to the first recommen- 
dation of the Committee of the American 
Bar Association which proposes to add 
to section 1011 of the United States 
Revised Statutes, which deals with the 
power of Appellate Courts, the following 
clause :— 


No judgment shall be set aside, or new 
trial granted, by any court of the United 
States, in any case, civil or criminal, on the 
ground of misdirection of the jury or the 
improper admission or rejection of evidence, 
or for error as to any matter of pleading or 
procedure, unless, in the opinion of the court 
to which application is made, after an exami- 
nation of the entire cause, it shall affirmatively 
appear that the error complained of has re- 
sulted in a miscarriage of justice. 
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The present provision of the Code of 
Civil Procedure on this subject is sec- 
tion 1317, which is as follows:— 

Upon an appeal from a judgment or an 
order, the appellate division of the supreme 
court, or general term, to which the appeal is 
taken, may reverse or affirm, wholly or partly, 
or may modify, the judgment or order ap- 
pealed from, and each interlocutory judgment 
or intermediate order, which it is authorized 
to review, as specified in the notice of appeal, 
and as to any or all of the parties, and it may, 
if necessary or proper, grant a new trial or 
hearing. A judgment affirming wholly or 
partly a judgment from which an appeal has 
been taken, shall not, expressly and in terms, 
award to the respondent a sum of money, or 
other relief, which was awarded to him by the 
judgment so affirmed. 


To understand the decisions of the 
courts upon the subject dealt with in 
this section of the Code, it is necessary 
to consider its history. 

When David Dudley Field undertook 
the reform of the system of practice 
which prevailed in New York, it was 
his purpose to assimilate as far as pos- 
sible the practice in common law cases 
to that which had prevailed in equity, 
so far as the pleadings and the powers 
of the appellate tribunal to pass upon 
the merits were concerned. His Code 
of Practice of 1848 abolished the dis- 
tinction between pleading in common 
law and in equity cases, and laid down 
rules of pleading which were to a great 
extent those which had prevailed in 
equity. He abolished the common law 
writ of error, and provided that the re- 
view of the proceedings in the court of 
first instance should take place by the 
equity method of appeal. The function 
of an appeal up to that time had always 
been to bring up the whole record, and 
accordingly the Field Code of Procedure 
of the State of New York provided 
(section 330) :— 

Upon an appeal from a judgment or order, 
the Appellate Court may reverse, affirm, or 


modify the judgment or order appealed from 
in the respect mentioned in the notice of ap. 
peal, and as to any or all of the parties, and 
may, if necessary or proper, order a new trial. 


When this Code of Procedure came to 
be administered, it was unfortunately 
construed by judges who did not sympa- 
thize with the codifier. It must be ad- 
mitted that its provisions were construed 
in a very narrow spirit. The result in 
the State of New York has not been, as 
Field intended, to apply as far as pos- 
sible the rules which prevailed in the 
courts of equity to the trial and dis- 
position of common law cases, but to 
apply to equity cases the rules that had 
prevailed under the modified common 
law practice to which reference has been 
had. Probably that is true to a large 
extent in most of the states where the 
Code practice prevails. 

In Astor v. L’Amoreux,* the New 
York Supreme Court had taken advan- 
tage of the section just quoted, to 
render final judgment upon appeal. Un- 
fortunately the Court of Appeals re- 
versed this reasonable judgment, and in 
spite of the express provision of the 
Code held that all the Supreme Court 
was authorized to do was to order a 
new trial. 

In Grifjin v. Marquardt,t this deci- 
sion was followed in an equity action, 
and the Court of Appeals held that the 
Supreme Court on reversing the judg- 
ment was bound to grant a new trial 
“unless it is entirely plain, either from 
the pleadings or from the very nature 
of the controversy, that the party against 
whom the reversal is pronounced, cannot 
prevail in the suit.” 

In such cases the court has not only 
applied to the rendering of judgment 
for a new trial instead of final judgment 
the rule which had come to be adopted 


*8N. Y. 107. 
117N. Y. 28. 
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in actions tried before a jury, but has 
applied the rule dealing with questions 
of evidence. For example, in Bank of 
British North America v. Delafield, 120 
N. Y. 410, the case had been tried at 
special term. The judgment was 
affirmed at the general term, but the 
Court of Appeals reversed the judgment 
upon an exception to the admission of a 
document which the Court had received, 
giving the following reason (p. 419): 
“The question is so close, we cannot 
say the defendant suffered no harm 
from the erroneous admission of the 
letter.” What the Court would say if 
the proposed amendment should be 
adopted would be just the reverse— 
“It does not appear that the defendant 
suffered harm from the admission of the 
letter. On the whole case we are of 
opinion that the judgment for the plain- 
til was right upon the merits, and we 
therefore affirm it.” 

In equity cases, where the trial is 
before a judge without a jury, there can 
be no possible good reason for the rule 
which prevails in this state. Experi- 
ence in federal courts shows that ample 
justice is done to the parties by the 
method of procedure which prevails in 
admiralty and in equity. It is true 
that in the federal courts in equity 
the testimony is taken before a master 
or commissioner, and this no doubt is a 
disadvantage. But in some of the states 
where equity practice still prevails in 
the state courts, as, for example, in 
New Jersey, the issues of the case are 
tried before a vice-chancellor, the wit- 
nesses testify orally before him, and he 
decides the case with the great advan- 
tage of having seen them and heard 
their testimony. This reform Field in- 
troduced into the trial of equity cases in 
New York. 

Experience shows that the granting 
of new trials upon issues of fact is gen- 


erally a source of injustice. The lapse 
of time obscures the memory of the wit- 
nesses who remain. It often happens 
that an important witness has died, 
and the reading of his testimony on the 
first trial is no substitute for the benefit 
which was derived from his personal 
appearance. It often happens, also, that 
a defendant against whom a judgment 
has been recovered becomes insolvent 
before the new trial, and the security 
which he gave upon the first appeal has 
become of no avail, owing to the re- 
versal of the first judgment. And beside 
all these objections, the radical objec- 
tion to the new trial is that both parties 
have already had a hearing; they have 
been put to the expense of employing 
counsel upon that hearing; the whole 
machinery of the courts has been em- 
ployed to administer justice between 
them. What possible reason can be 
given for granting a new trial in such 
cases? Why should not the Appellate 
Court proceed to render final judgment 
in all cases, subject to the right to move 
for a rehearing on the ground of newly 
discovered evidence, or for some similar 
reason? Such motions have always been 
admissible in courts of equity, and I 
would not deprive litigants of the right 
to make applications of that sort. In 
short, I would reverse the rule in Griffin 
v. Marquardt, and would never permit a 
new trial unless it appears affirmatively 
that the interests of justice demand a 
rehearing. Nemo debet bis vexari pro 
una et eadem causa. 

The reason for the disposition of 
courts to grant new trials in cases tried 
before a jury probably rests upon the 
impression that under the Constitution 
of the United States and the constitu- 
tionsof most of the states, there is some 
peculiar sacredness in a trial by jury. 
No doubt the right of trial by jury is 
guaranteed by these constitutions. But 
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where is there any constitutional guar- 
antee of the right to several trials by 
jury? 

The injustice that attends the present 
system of granting new trials when a 
judgment is reversed upon appeal, is 
well stated in a recent decision of the 
Court of Appeals of the state of New 
York.* At page 53 the Court says:— 


Moreover, it frequently happens that cases 
appear and in this Court, after three or four 
trials, where the plaintiff on every trial has 
changed his testimony in order to meet the 
varying fortunes of the case upon appeal. It 
often happens that his testimony upon the 
second trial is directly contrary to his tes- 
timony on the first trial, and, when it is appar- 
ent that it was done to meet the decision on 
appeal the temptation to hold that the second 
story was false is almost irresistible. Yet, 
in just such cases this Court has held that the 
changes and contradictions in the plaintiff's 
testimony, the motives for the same, and the 
truth of the last version, is a matter for the 
consideration of the jury. (Williams v. Del. 
L. & W. R. R. Co., 155 N. Y. 158.) 


In this latter case the judgment ren- 
dered on the first trial had been reversed 
because the plaintiff in the judgment of 
the Appellate Court had not established 
his cause of action. It considered that 
the merits of the case were with the 
defendant. On any just theory of judi- 
cial administration the Appellate Court 
should have rendered final judgment, 
dismissing the plaintiff's complaint. But 
it felt bound by the existing practice to 
order a new trial. On this new trial the 
plaintiff changed his testimony so as to 
meet the objection to his recovery stated 
by the court on the first hearing. The 
subsequent history of the Williams case 
can best be stated in the language of 
the Court of Appeals (p. 161) :— 


In other words the Court, believing that 
the plaintiff had changed his testimony 


*Walters v. Syracuse Rapid Transit R. Co., 178 
N. Y. 50. 


falsely, with a view of avoiding the effect of 
the decision of this Court, concluded to dis. 
regard his testimony on this trial, and held 
that what he testified to on the former trial 
was true. 

There can be no doubt but the learned 
Courts below, both at Trial and General Term, 
were actuated in their course by most praise- 
worthy motives, fully believing that they 
were promoting good morals, honesty and 
justice, but the question is, Was their holding 
in accordance with law? 


In this case it is obvious that the 
Appellate Court saw that great injustice 
had been done, and that the plaintiff was 
trying to obtain a verdict by false 
swearing; yet it held that it had no 
power to correct this evil, and that the 
Trial Judge had erred in holding that 
he had the power to correct it. In 
short, it held not only that the nght of 
trial by jury is sacred, but that the 
right to successive trials by jury is 
sacred, and that when once a verdict is 
set aside it should be taken as if it had 
never been. 

A notable case, in which the litigation 
lasted ten years, and there were four 
appeals in the Supreme Court, is Springer 
v. Westcott, 166 N. Y. 117. The recov- 
ery was $900 for the contents of a 
trunk. Obviously the expense of the 
litigation much more than consumed 
the amount of the recovery. Similar 
cases are within the knowledge of us all. 
Another case where the injustice is per- 
haps still more glaring is Nathan v. 
Uhlmann, 101 App. Div. 388. That 
was a suit brought originally by a de- 
positor against the dierctors of a bank, 
who had received his deposit after they 
knew the bank was insolvent. It is 
perfectly clear from the report that the 
directors knew this. It was equally 
clear that there was no actual fraudu- 
lent intent on their part. If the case 
had been submitted to the jury upon 
these two points on the first trial, and 
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they had been found upon the record in 
accordance with the common law prac- 
tice, which is preserved by sections 1187 
and 1188 of the Code, the questions of 
law arising upon the merits could have 
been disposed of by the Appellate Divi- 
sion upon the first appeal, and final 
judgment rendered. This would have 
been a benefit to the plaintiff, who died 
before the final judgment in his favor 
was recorded. It would really have 
been a benefit to the defendants. The 
procedure adopted put them to great 
and unnecessary expense. 

Let me illustrate further by a quota- 
tion from an opinion of Judge Martin, 
delivering the judgment of the Court of 
Appeals* :— 


After carefully and studiously examining 
the great number of perplexing and difficult 
questions determined during the heat and 
excitement of a sharp and protracted trial, 
we can but admire and commend the scru- 
pulous and intelligent care and ability evinced 
by the trial judge, and the almost unerring 
correctness of his rulings. 

When the number’ and variety of the 
questions raised are considered, we are sur- 
prised, not that a single error was committed, 
but that there were not many more. 


In other words, our procedure is such 
that it is impossible, even with a judge 
of ‘almost unerring correctness,”’ to get 
averdict on the first trial of an 
intricate cause that will stand the 
test of an appeal. It needs no argu- 
ment to showthat such procedure needs 
revision. 

In opposition to all the rules of tech- 
nicality, which work such injustice and 
cause such delay, I urge that laid down 
by Chief Justice Marshall in Church v. 
Hubbart, 2 Cranch 232: “It is desirable 
to terminate every cause upon its real 
merits if those merits are fairly before 
the Court, and to put an end to litiga- 


*Lewis v. Long Island R. R., 162 N. Y. 52, 67. 


tion where it is in the power of the 
Court to do so.”’ 

In dealing with this important sub- 
ject I ask you to put yourselves in the 
attitude of a lawyer who has a righteous 
cause, and who naturally desires to 
bring it to trial and obtain final judg- 
ment for his client as soon as possible. 
Is not this the attitude you always want 
to occupy? Doubtless we are some- 
times called upon to defend a client 
who has no defense upon the merits. 
What the lawyer’s duty in such a case 
may be I do not stop to consider. But 
one thing is clear. As long as the law 
gives him a right to interpose a tech- 
nical defense and prolong the litigation 
in the hope of wearing out his adver- 
sary, the lawyer is blamed by many if 
he does not exert his skill to the utter- 
most for that purpose. After all, when 
we look at our profession from the 
standpoint of the Commonwealth; when 
we remember that we are not only 
attorneys for a client, but officers of the 
court, and charged with an important 
part in the administration of justice, 
we must admit that we occupy a humili- 
ating position whenever we undertake 
to defeat it. It may be a lawyer’s duty 
to occupy this position under the ex- 
isting system. All the more, therefore, 
is it our duty as citizens to endeavor 
to reform the system, so that these 
means of procrastination shall no longer 
be available. 

We hear sometimes that such compli- 
cated and technical rules as those which 
now prevail benefit the profession by 
increasing the counsel fee. You are all 
too high-minded to be influenced by this 
consideration, but if any of your friends 
should bring it forward when this sub- 
ject is under discussion, let me assure 
you that my experience for more than 
forty years in the trial of causes con- 
vinces me that the assumption is errone- 
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ous. Cases in which a lawyer is 
adequately paid as a rule are those in 
which he succeeds in winning a just 
cause, and in winning it promptly. 
When a case has been tried two or three 
times the client becomes very sick of it 
and does not as a rule lend a ready ear 
to the suggestion of a suitable fee. If 
we were to be guided only by our own 
interests, we should still advocate such 
improvements in the administration of 
justice as would dispose of con- 
troversies speedily, and upon the 
merits. If that were the case, there 
would be more law suits and fewer 
arbitrations. 

In conclusion let me say that the pre- 
cise language of the Act recommended 
by the American Bar Association was 
criticised when the subject was before 
this Association in 1907. The language 
used is taken from order 39, rule 6, of 
the Rules of the English Supreme Court 
of Judicature*; which has been in force, 
with entire success, for twenty-six years. 
The language lately proposed by the 
President-elect is this: ““No judgment 
of the court below should be reversed 
except for an error which the court, 
after reading the entire evidence, can 
affirmatively say would have led to a 
different verdict.” t 

I hope sincerely that we may not 
spend our time in discussing the exact 
language which should be adopted. That 
is a matter which can better be dealt 
with in committee. The essential point 
is to provide that the judgment shall be 
affirme:i unless the appellant shall make 
it afarmatively appear that the error 
complained of has prejudiced him upon 
the merits. In other words, the Ameri- 
can Bar Association was distinctly 
of the opinion that there is no ab- 
solute right to the observance of any 


" *Wilson’s Practice, p. 331. 
t15 Yale Law Journal 1. 
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technicalities of procedure or of eyj- 
dence. 

.,. The objection that is commonly taken 
to this doctrine, so far as it applies to 
the review of cases that have been tried 
before a jury, is thus expressed in a 
letter that I have received from one of 
the federal judges, to whom I sub- 
mitted the proposed bill. He puts it 
thus: “If an Appellate Court either 
affirms or reverses because of its own 
opinion as to the merits, it substitutes 
a trial by judges for a trial by jury.” 
My reply to this is that it misconceives 
the scope of the proposed reform. So 
far from depriving the verdict of the 
jury of its value, it tends to establish 
the verdict. 

Long experience in the trial of cases 
before a jury, and conversation with 
intelligent jurors of my acquaintance, 
has convinced me that jurors pay much 
less attention to the fine points of evi- 
dence, or to nice distinctions in the 
charge, than the judges generally seem 
to suppose. I am satisfied that in more 
than half the cases in my own practice, 
where judgments have been reversed on 
questions of evidence, the ruling in the 
court below did not affect the verdict 
in the slightest degree. This being the 
case, it seems to me in the highest degree 
unjust that the parties should be put 
to the expense and delay of a new trial. 

Therefore, as a practising lawyer, it is 
clear to me that the presumption of the 
Appellate Court should be that a ruling 
on the evidence, which it deems errone- 
ous, did not affect the result. It should 
be for the defeated party to satisfy the 
Appellate Court that the ruling was 
actually prejudicial to him upon the 
merits. 

The rule which the committee has 
endeavored to express in the proposed 
legislation is actually in force in New 
Hampshire and in other jurisdictions. 
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There, for example, the verdict of the 
jury as to the quantum of damages is 
final in most cases, and if a new trial is 
ordered, it is ordered on the -other 
issues, leaving the amount originally 
fixed by the jury to stand as the meas- 
ure of damages, unless some erroneous 
ruling on the law has been made which, 
in the opinion of the Appellate Court 
should change the verdict on this point. 

All we ask the Appellate Court to 
presume is that the jurors are rational 
men, who render a verdict according 
to their judgment of the merits without 
regard to the technical points of evi- 
dence, or nice legal distinctions em- 
bodied in requests to charge, to which 
counsel have come to attach undue 
importance. 

If the practice which has already been 
referred to of submitting special ques- 
tions of fact to the jury were more 
generally adopted, the Appellate Court 
would be enabled to order final judg- 
ment according to its judgment upon 
the law, without putting the parties to 
the expense and delay of a new trial. 
This again would enable an immediate 
review to be had in the Court of Appeals. 
Under our present constitution, that 
court can deal only with questions of 
law. To raise these upon the record, 
separated from questions of fact, is, 
under the common practice, a very 
difficult matter. The conditions under 
which the Court of Appeals must ex- 
amine the record tend in most cases to 
disable that Court from considering upon 
the merits the controversy between the 
parties. I believe that it is in the inter- 
est of the judges themselves, as well as 
of counsel and litigants, that this prac- 
tice should be changed. The constant 
limitation of the judicial mind to the 
consideration of the solitary question 
whether or not reversible error has been 
committed, must necessarily tend to 
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narrow the mind and make it more 
technical. It puts a burden upon the 
judges which no man should have to 
bear. The whole training of a lawyer 
in this state at present tends to make 
him more technical and to distract his 
attention from the merits of causes. 
The little pocket code of 473 sections, 
which was in force when I came to the 
bar in 1861, has swollen to a big volume 
of 3441 sections. I am persuaded that 
the reform which is recommended by the 
American Bar Association, and which I 
sincerely trust will have the approval 
of this Association, and will finally be- 
come embodied not only in the statutes 
of the United States, but in those of the 
state of New York, will make a radical 
change in this respect. When techni- 
calities cease to affect the result they 
will no longer be resorted to, and the 
time will come when the public confi- 
dence in the administration of justice, 
which has been rudely shaken many 
times by the decision of important cases 
upon technical points, and not upon 
the merits, will be restored, to the benefit 
alike of the citizen and the lawyer. 
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HE thirty-second annual meeting of the 
New York State Bar Association, held 
at Buffalo January 28 and 29, was marked 
by the live interest shown in the subject of 
criminal procedure and by the actual steps 
taken in the direction of legal reform. The 
paper of Mr. Everett P. Wheeler, of the New 
York bar, discussing the American Bar Asso- 
tion’s recommendations as to reforms in civil 
and criminal procedure and that presented 
by Judge A. T. Clearwater of Kingston, N. Y., 
on behalf of the committee appointed to con- 
sider the question of medical expert testi- 
mony, perhaps furnished the keynote of the 
deliberations. 

Papers by Dr. R. B. Lamb, superintendent 
of the Matteawan State Hospital, and State 
Commissioner in Lunacy Sheldon T. Viele of 
Buffalo, on ‘‘The Commitment and Discharge 
of the Criminal Insane,’ likewise created a 
profound impression. 

The reports of the Committee on Legal 
Ethics and of the Committee on Law Re- 
form both gave rise to some discussion. In 
addition, able addresses were given by former 
Senator John C. Spooner of New York on 
“The Power of Congress under the Commerce 
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Clause over State Corporations Engaged in 
Interstate or Foreign Commerce,” and of 
Hon. Wallace Nesbitt, K. C., of Toronto, who 
described ‘“‘The Judicial Committee of the 
Privy Council.” Mr. Charles A. Collin, of 
New York, was unable to be present to read 
his paper on the topic, ‘‘From the Revised 
Statutes of 1829 to the Proposed Consolidated 
Laws of 1909,” and it was presented by proxy. 


ACTION ON LEGAL ETHICS 


The Code of Legal Ethics approved by the 
American Bar Association at Seattle last 
August was adopted with only a slight 
change. After much discussion, and only on 
an appeal from the retiring President, Mr. 
Francis Lynde Stetson, who reconciled the 
opposing factions by his suggestion that if 
the canon in question should prove insuffi- 
cient different action could be taken a year 
later, canon 13, which governs contingent 
fees, was adopted: — 

Contingent fees, where sanctioned by law, should be 
under the supervision of the court in order that clients 
may be protected from unjust charges. 

The provision which an earnest effort had 
been made to substitute, to no avail, was 
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jdentical with that which a sub-committee 
of the New York County Bar Association’s 
Committee on Legal Ethics will shortly report 
to that body, namely :— 


The lawyer is entitled to reasonable compensation. 
This may be contracted for with his client, but under 
no circumstances should advantage be taken of his 
ignorance or necessity. Contingent fees are permis- 
sible if the client desires such form of compensation, 
but they should always be reasonable in amount. 


Canon 5, paragraph 1, of the American Bar 
Association’s Code was adopted only after 
the defeat of an amendment for which Mr. 
Everett P. Wheeler was mainly responsible, 


as follows :— 

It is the right of a lawyer to undertake the defense 
of a person accused of crime, regardless of his personal 
opinion as to the guilt ot the accused; otherwise inno- 
cent persons, victims only of suspicious circumstances, 
might be denied proper defense. Having undertaken 
such defense, the lawyer is bound, a all fair and 
honorable means, to present every defense that the 
law of the land permits, to the end that no person 
may be deprived of life or liberty, but by due 
process of law. 


Mr. Wheeler had desired to add to the 


above the words :— 

But if the accused person be convicted, after a fair 
trial, and the lawyer is convinced of his guilt, the 
lawyer should not attempt further to save from 
proper punishment the guilty person except by the 
authority or direction of the court. 


Paragraph 2of this canon was adopted with 
the addition of the following words: ‘‘He 
should avoid oppression and injustice of any 
kind whatsoever.” 

The New York State Bar Association thus 
added its name to the list of seventeen or 
more state bar associations which have 
adopted codes practically conforming, in 
most cases, to the Code of the American Bar 
Association, virtually the only changes being 
the slight ones recommended by the com- 
mittee. 

The moral effect of the adoption of the 
Code was powerfully reinforced by the 
thoughtful and inspiring observations made 
by the retiring President, Mr. Stetson, in his 
annual address. In his discussion of ‘‘The 
Lawyer’s Livelihood,” this eminent and re- 
spected lawyer, whose leadership at the bar 
and experience in corporation practice on an 
extensive scale lent such weight to his words, 
brought to the subject a sanity and discrimi- 
nation that produced a radically different im- 
pression from that of commonplace or dull 
moralizing. He indicated with helpful per- 
Spicacity and good sense where the duty of 
the lawyer lies in those moments when he is 
perplexed by conflicting obligations. 


REFORMS IN CRIMINAL PROCEDURE 


Mr. Everett P. Wheeler’s strong plea for 
teform in judicial procedure did not stand 


alone as an expression of private opinion, 
for after a general discussion it was referred 
to the Committee on Law Reform. 

The subject of ‘‘The Regulation of the 
Introduction of Medical Expert Testimony” 
was referred a year ago to the consideration 
of a committee consisting of one member 
from each judicial district in conference with 
a similar committee of the State Medical 
Society. Judge Clearwater, chairman of the 
committee, laid stress on the fact that eighteen 
physicians, representing the allopathic, homceo- 
pathic and eclectic schools, agreed with nine 
of the lawyers on the report as presented. 
“Recent excavations,’’ he said, ‘‘unearthed 
an ancient scroll which showed that the 
doctors of Chaldea disagreed over the disease 
of their monarch. They have disagreed ever 
since, and I am presenting the first instance 
of an agreement by them on anything.” 
What these doctors had agreed to was the 
presentation of recommendations by the com- 
mittee in favor of the passage of a bill de- 
signed to check some of the more glaring evils 
flowing from the abuse of expert testimony. 


PROPOSED EXPERT TESTIMONY ACT 


The draft of the bill indorsed by the com- 
mittee provides that no expert medical wit- 
ness shall be paid or receive as compensation 
in any given case a sum in excess of the 
ordinary witness fees unless the court awards 
a larger sum, nor shall more than three ex- 
perts be allowed to testify on either side as 
to the same issue in any given case, except 
in criminal prosecutions for homicide, or by 
express permission of the trial court. 

In criminal cases for homicide where the 
issues involve expert knowledge or opinion 
the court shall appoint one or more suitable 
disinterested persons, not exceeding three, 
to investigate such issues and testify at the 
trial; and the compensation of such person 
or persons shall be fixed by the court and 
paid by the county where indictment was 
found, and the fact that such witness or wit- 
nesses have been so appointed shall be made 
known to the jury. This provision shall not 
preclude either prosecution or defense from 
using other expert witness at the trial. 

It was specified that the bill is not in- 
tended to apply to ‘“‘witnesses testifying to 
the established facts or deductions of science, 
nor to any other specific facts, but only to 
witnesses testifying to matters of opinion.” 

The measure favored by the committee 
also favored the designation, by the Supreme 
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Court Justices assigned to the Appellate Divi- 
sions, of from ten to sixty physicians in each 
judicial district who may be called as medical 
expert witnesses, receiving such compensation 
as the court may allow, the right of parties 
to call other expert witnesses, as heretofore, 
being in no wise limited. 

The venerable Judge John M. Davy of 
Rochester,a member of the committee, opposed 
the adoption of the report, on the ground 
that it would put an unnecessary burden 
upon the courts and could conceivably lead 
to injustice, since juries, and also judges in 
refusing applications for new trials, might 
be disposed to give undue weight to the 
testimony of the officially unapproved 
experts, and Mr. Simon Fleischmann of 
Buffalo declared that he could not see how 
the bill could be of any possible benefit. 
Judge Clearwater, however, when the tide 
seemed to be going against the committee, 
saved the day for it in a speech that marked 
the eloquent and able advocate. 

The report of this committee was an able 
paper in which the degradation of scientific 
testimony by its use for improper purposes 
was discountenanced, and the need of remedies 
was pointed out. 


INSANE CRIMINAL’S HABEAS CORPUS WRIT 


Mr. Wheeler’s paper and the report of the 
Committee on Medical Testimony were not 
the only documents dealing with criminal 
procedure, for Dr. R. B. Lamb’s discussion 
of ‘‘The Commitment and Discharge of the 
Insane Criminal’’ suggested the need of re- 
form in similar directions, particularly when 
he spoke of the abuse of habeas corpus pro- 
ceedings. Such proceedings had been more 
numerous at Matteawan the past year than 
ever before, and had resulted in the release, 
on orders of the court, of thirty-four patients, 
of which number twenty-seven were found 
by Dr. Lamb, who traced their subsequent 
history, to have since committed criminal 
acts, twelve of them being charged with the 
crime of murder. ‘It seems to me,” said Dr. 
Lamb, ‘‘that such a record as this should gain 
some modification of the present law, whereby 
lunatics, and especially those committing 
murder, should be dealt with by a tribunal 
having individual responsibility.” 

Dr. Lamb also said that as to the compe- 
tency of a jury to determine mental disease, 
to the experienced of both law and medicine 
it seemed little short of farcical. He thought 


the whole system of committal would be 
greatly strengthened if all physicians who act 
as examiners on orders of courts could be 
required to have had special training as 
alienists. 

Hon. Sheldon T. Viele, State Commissioner 
on Lunacy, of Buffalo, who followed Dr. 
Lamb, quoted Attorney-General Bonaparte’s 
remark about the original purpose of the 
criminal law being in danger of defeat by 
means of refinements and subtleties of proce- 
dure which afford little risk that justice will 
be enforced. Referring to Dr. Lamb’s re. 
marks about habeas corpus proceedings as an 
illustration of that specific danger, he dwelt 
upon the unsatisfactory progress in the law 
of insanity, as compared with the progress 
of science in the last thirty years, and urged 
the appointment of a committee of one 
member from each judicial district to take 
up the question. The motion was unani- 
mously carried. 


THE CIVIL CODE AND BILL DRAFTING 


J. Newton Fiero, Supreme Court Reporter, 
Dean of the Albany Law School and expert 
in procedure, presented the report of the 
Committee on Legal Reform. Dean Fiero, 
his friends say, does not think so highly of 
the present Code of Civil Procedure as of the 
David Dudley Field Code of 1848. A news- 
paper accredits to him a remark once made 
that the drafters of the present Code, besides 
filling with purely substantive law an in- 
strument purporting to define procedure, 
impressed upon it a literary style beneath 
criticism. 

Speaking of the desirability of making the 
bill drafting department at Albany hold 
office permanently, and of defects believed 
to exist in the present Code of Civil Proce- 
dure, as for example sections 829 et seq., 
belonging properly to the law of evidence, 
and provisions which he considered inordi- 
nately lengthy and cumbersome, he offered 
the following recommendations of the Com- 
mittee :— 

First—That notice of all special, local and private 
bills should be given by advertisement or otherwise 
to interested parties before introduction, or, at least, 


before consideration by the Legislature either in 
committee or otherwise. 

Second—That thereafter such bills should be con- 
sidered by committees akin to those of the British 
Parliament as nearly as may be, whose action thereon 
should be of a quasi-judicial character. 


ay my public ge om should be educated here, 
as in Great Britain, so that the same principles of 
ethics shall , pomee in such legislation as now exist 
in our judicial affairs, whereby all arguments to com: 
mittees must be submitted at public hearings, and al 
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attempts at personal persuasion and logrolling be 
frowned upon as an act of gross impropriety. 
Fourth—That we recommend to the Legislature 
the establishment of a permanent position, to be 
known as the Legislative Counsel, with large and com- 
prehensive powers in the formulation, criticism and 
review of all bills, either pending or prospective. 


Fifth—The designation by this Association of some 
suitable person as an Examiner of Legislation, whose 
duties and prerogatives shall be of the character and 
scope hereinbefore outlined. 


After the report was offered, the meeting 
unanimously adopted all the Committee’s 
recommendations, together with that that 
the Legislature be requested to provide for 
an investigation of the present Code of Civil 
Procedure, and a resolution that the Legisla- 
ture make a consolidation of the special 
statutes upon the same lines as thcse adopted 
with reference to the general laws. 


THE GENERAL STATUTES OF NEW YORK 


The importance of this work of statute 
consolidation was signalized in the remarks 
of Mr. John G. Milburn at the banquet :— 


There has been brought together and consolidated 
every section of the living statute law of the state, 
and all this within the compass of five or six volumes. 
For over a hundred years they had been piling up, 
some repealed, some gone to their death without repeal, 
covering scores and scores of volumes. Every one of 
these statutes has been examined, collated and sub- 
mitted to the Legislature. The day after the Legis- 
lature acts on this measure all the statute law of the 
state, which governs our conduct, which regulates 
our affairs, will be found in these volumes. In thus 
rescuing our statute law, in bringing order out of 
chaos, the State Bar Association, whose child this in a 
sense is, has rendered an enormous public service, and 
associated itself with one of the most considerable 
achievements in all jurisprudence. [Applause.] 


CORPORATION MATTERS 


Corporation subjects also received some 
attention. The Committee on Corporation 
Law, of which Mr. Stetson is chairman, re- 
ported that it had prepared and caused to be 
submitted to the Legislature amendments to 
the corporation laws permitting the forma- 
tion of companies having capital stock divided 
into shares without assignment thereto of any 
value in money, and the issue of stock certi- 
ficates representing merely proportionate in- 
terests in the entire capital stock without the 
indication of any nominal or par value. 

“The abolition of the money denomination 
of shares,’’ the report said, ‘‘would, we be- 
lieve, deprive those who promote corpora- 
tions of the advantages, real or seeming, of 
that exaggerated capitalization which un- 
doubtedly is possible under existing laws, 
and at the same time it would compel in- 
vestors to fix their attention upon actual 
value.”’ 

Former Senator Spooner in his address on 
the corporation question said :— 


The idea that one government may create a state 
Corporation and another government may regulate 
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the issue of its stocks and bonds would be amusing if 
it were not repellent. 

It has always been within the recognized power of 
the state which creates a corporation to determine 
what corporate powers it shall possess. 

It is an astounding proposition that while a state 
may create a stock corporation, another government 
shall regulate the issue of its stock and bonds. 


The election of officers resulted: — 


President—Adelbert Moot, Buffalo. Vice-Presidents 
—First District, Lewis Delafield; Second District, 
William C. DeWitt; Third District, Charles J. Bucha- 
nan; Fourth District, Edward C. Whitmyer; Fifth 
District, William Nottingham; Sixth District, Harvey 

. Hinman; Seventh District, Eugene Van Voorhis; 
Eighth District, Lewis L. Babcock; Ninth District, 
James M. Hunt. Secretary—Frederick E. Wadhams, 
Albany. Treasurer—Robert Hessberg, Albany. 


Other business transacted included the 
adoption of a new article of the constitution 
providing for a committee consisting of three 
members from each judicial district to pre- 
vent the nomination of incompetent candi- 
dates for the bench, the unanimous passage 
of a resolution favoring the increase in 
salaries of federal judges proposed by a bill 
that had passed the United States Senate, 
and the appointment of a committee of five 
to investigate the administration of the 
Bankruptcy Act. Rochester was selected as 
the place of meeting for next year. 


THE NEW PRESIDENT 


Adelbert Moot of Buffalo, the newly elected 
president, was born in Allen, Allegany County, 
New York, Nov. 22, 1854, the son of Charles D. 
and Mary Rutherford Moot. He was educated 
in the common, high, and State Normal 
schools, and attended the Albany Law School 
1875-6. He married C. A. Van Ness at 
Cuba, N. Y., July 22, 1882. He has prac- 
ticed law in Nunda, N. Y., and in Buffalo 
since 1879. He has been a member of the 
board of Commissioners of Statutory Con- 
solidation engaged in examining and con- 
solidating all general statutes of New York 
since 1777, and has also served as president 
of the Unitarian Conference for the Middle 
States and Canada. He is an independent 
Republican in politics. 

Mr. Moot, like Mr. Stetson, has engaged in 
corporation practice on an extensive scale. 
His clients have included prominent railroad 
and industrial interests, and the Buffalo law 
firm of Moot, Sprague, Brownell & Marcy, of 
which he is the head, has handled many im- 
portant cases in both federal and state courts. 
Mr. Moot is a deep student of the law and an 
able advocate, and his leadership at the bar, 
earned by hard work and fidelity to the 
highest standards, has easily and naturally 
led to his election as president of the New 
York State Bar Association. 





An Informal Code of Legal Ethics 


By Jupce Epwarp S. Doo.LitTtLe 


Of the Sixth Judicial Circuit of West Virginia 


[EDITOR’s NOTE.—The following suggestions with regard to professional conduct may 
prove helpful to lawyers just beginning the study of legal ethics, who have mastered buta 


small part of the subject. 


They were originally published as a humorous addendum to a com 


pilation of the rules of practice of the Circuit Court of Cabell County, West Virginia.] 


HE foregoing forty rules of prac- 
tice forthe Circuit Court of Cabell 
county have been compiled and adopted 
by the present judge thereof, with an 
eye to the useful and practical, and with 
the idea that it is not necessary to 
formulate in the shape of written rules 
what is only a matter of professional 
ethics. Legal ethics are generally axio- 
matic and well known to the profession; 
and it is assumed that every lawyer, 
whether a judge or an attorney-at-law, 
will not deliberately violate the ethics 
of his profession. 

Every lawyer knows that it is un- 
professional to borrow law books and 
not return them; to fail to pay over 
money collected for his client; to accept 
retainers on both sides of a contested 
case; to accept a retainer on one side 
and then neglect his client’s case through 
forgetfulness, because of drunkenness or 
otherwise; or to enter a courtroom 
when he is so intoxicated that the sober 
members of the bar wonder what the 
sweet Psalmist meant when he so elo- 
quently exclaimed: ‘‘What is man, that 
thou art mindful of him? And the son 
of man that thou visitest him? For 
thou hast made him a little lower than 
the angels, and hast crowned him with 
glory and honor.” 

Every lawyer, when arguing his case 
before a jury, knows that it is unprofes- 
sional to inject his personality into the 
case by expressing his own private 


opinion whether a witness has told the 
truth or a falsehood; to base his argu- 
ment upon information which he volun- 
teers while addressing the jury, and 
thus take advantage of his position to 
testify without having been sworn as a 
witness; or to wink at a juror and make 
the sign of distress, if they happen to 
belong to the same secret society. Every 
lawyer knows without being informed 
by a rule of court, that any attorney-at- 
law who accepts a retainer to cheat and 
defraud the other side, though it be the 
national government itself, is a rascal; 
and that any attorney-at-law who enlists 
on the other side and discloses the con- 
fidential and professional secrets of his 
former client, although summarily dis- 
missed from further employment, is a 
grand rascal. 

He knows all this and many other 
things which are unbecoming to the 
good lawyer. In fine, the lawyer knows 
that the shyster’s motto: ‘‘Win your case 
honestly if youcan—but win your case,” 
is open to righteous criticism. 

It should not be necessary to print, 
bind and publish the Code of Ethics and 
put a copy in the hands of an attorney- 
at-law, to inform him that it is not 
polite to smoke in the courtroom in 
the presence of the judge, a lady, ora 
gentleman, when the court is in session, 
although the attorney may thereby 
better collect his scattered thoughts and 
assume the appearance of being at his 
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ease; and that it should not be neces- 
sary to placard on the walls of the room 
a tule in large letters that an attorney, 
when taking a seat inside the bar, shall 
not pile his feet upon the table in front 
of him and expose his manners and per- 
son. 

We assume that a printed rule of 
practice is not necessary to inform the 
judge and lawyer after a case has been 
argued and submitted in open court 
that it is improper for them on the out- 
side and not in the presence of the 
opposition to have a confidential talk 
about the subject-matter in controversy, 
because, in fact, each one knows intui- 
tively, although as a matter of courtesy 
he may refrain from saying so, that the 
other, outwardly appearing righteous 
unto men, is playing the rdéle of the 
hypocrite. 

A rule of court is not necessary to 
inform the judge and lawyers that they 
should imitate the example of other 
people in other walks of life and be 
polite in their professional intercourse 
with each other; and that although they 
are not what might be termed a mutual 
admiration society, still for the sake of 
example, pro bono publico, and for the 
more convenient dispatch of business, 
they should each at all times try to be 
a Chesterfield and never at any time in 
open court express their real feelings 
about each other. 

The lawyer in the courtroom can 
assume a supercilious and contemptu- 
dus manner that will be embarrassing 
to his Honor and make him feel lone- 
some and uncomfortable; and, on the 
other hand, when the attorney has 
clearly crossed the Rubicon and is wan- 
tonly trespassing on the dignity of the 
Court, the judge can by summary pro- 
ceedings at once institute his own 


Huntington, West Virginia. 


action, become judge in his own case, 
and send the attorney where he will 
naturally feel homesick. 

The good judge, in order to avoid any 
unseemly wrangle in the courtroom, 
will not talk too much nor give too many 
reasons for his rulings. In cases of 
grave doubt he will simply look wise 
and say nothing. He knows that “a 
fool uttereth all his mind; but a wise 
man keepeth it in till afterwards’’—till 
after the Court of Appeals has enun- 
ciated the correct rule and reasoning in 
the case. 

Again, we are not unmindful that a 
judge afflicted with an overbearing dis- 
position, forgetting his own dignity and 
ignoring the ethics of the judiciary, is 
liable at times to make trouble for him- 
self and others by losing his patience 
and temper,and becoming rough, if not 
tough, in his manners; and may thus 
grieve the lawyers and make them think 
with Shakspere’s ‘‘Isabella’’ :— 


O, but man, proud man! 

Dressed in a little brief authority; 

Most ignorant of what he is most assured, 
His glassy essence—like an angry ape, 

Plays such fantastic tricks before high heaven, 
As make the angels weep. 


Let us hear the conclusion of the 
whole matter. The West Virginia code 
and the Code of Ethics should go hand 
in hand with every judge and lawyer. 
If he is not familiar with the latter 
code, the one adopted by the West Vir- 
ginia Bar Association, at their meeting 
held at Elkins in December, 1906, should 
speedily become his vade mecum. And 
if this code of ethics does not furnish 
the necessary information, let him faith- 
fully follow the Golden Rule: “All things 
whatsoever ye would that men should 
do to you, do ye even so to them; for 
this is the law and the prophets.” 
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ONSTITUTIONAL LAW is the sub- 
ject of several articles in the recent 
magazines, and special attention is called 
to those in regard to the rule of stare 
decisis giving contractual rights pro- 
tected by the Constitution and the right 
of the national government to regulate 
intra-state traffic of interstate railroads. 
An interesting discussion of a question 
of patent rights is briefly reviewed be- 
low. Two articles on water law are 
also likely to attract many readers. 


Admiralty (Torts). ‘Jurisdiction of the 
Admiralty in Cases of Tort,’’ by Henry Bill- 
ings Brown. Columbia Law Review (v. ix, 
p. 1). 

Discussing some disputed and some unde- 
cided questions of admiralty jurisdiction in 
the United States, especially that as to aids 
to navigation attached to the land. 


Comparative Jurisprudence. “English Law 
in Scots Practice. I. Consideration in Con- 
tract,”” by Hector Burn Murdoch. The Juridi- 
cal Review (v. xx, p. 346). 

Comparison of English and Scotch law to 
aid Scotch lawyers when consulting English 
authorities. 


Constitutional Law (Obligation of Con- 
tracts). “Stare Decisis and Contractual 
Rights,’’ by Wilbur Larremore. Harvard Law 
Review (vol. xxii, p. 182). 

The recent decision in Muhlker v. New 
York & Harlem R. R. Co., 197 U. S. 544, 
while not the first recognition by the Supreme 
Court of contractual or vested rights in the 
observance of the doctrine of stare decisis, 
does, however, according to this article, ex- 
tend such recognition into a new field. In 
the case in question the raising, pursuant to a 
state statute so directing, of a railroad struc- 
ture in Park Avenue, New York City, which 
formerly was on, or partially below, the level 
of the street, to an elevated viaduct, whereby 
the easements of light and air of abutting 
owners were substantially curtailed, was held 
to deprive owners who had purchased since 


the decisions of the New York Court of 
Appeals, in the elevated railroad cases, of 
contractual rights in contravention of the 
Constitution of the United States. 

The case of Gelpcke v. Dubuque, 1 Wall. 
(U.S.) 175, held that decisions of the Supreme 
Court of Iowa, interpreting the constitution 
and statutes of that state, afforded legal 
tules to govern transactions which occurred 
before such decisions were overruled by a 
later decision of the state Supreme Court. 

“The Muhlker case . . . goes further than 
any previous authority, because it is held 
that an attempted change in the law bya 
state court in a suit between its own citi- 
zens raises a question under the Constitution 
of the United States, which may be taken 
advantage of on appeal from the highest 
court of the state. The actual decision in 
the Muhlker case, in like manner with that 
in the Gelpcke case, is a substantial aid to 
stability of contractual obligations and to 
justice. It would be exceedingly difficult, 
however, to answer the theoretical argument 
of Justice Holmes, with whom three of his 
associates concur in dissent. The gist of his 
reasoning is that the federal court is bound 
by local decisions as to local rights in real 
estate, and equally bound by the distinc 
tions and limitations of those rights declared 
by the local courts. As general propositions, 
these statements are, of course, true; but the 
majority of the court recognize a vested right 
in the maintenance of a former decision if 
the highest federal court, itself determining 
the existence and extent of the contract, 
holds that an attempted distinction is not 
legitimate or substantial. . 

“The Gelpcke and Muhlker cases are suff- 
cient authority for the general proposition 
that a judicial decision relied upon by aa 
investor is such a contractual element as 
would constitute a property right. If it 
violate the guarantee of due process of law 
to take private property for a public us 
without compensation, a fortiori it would do 
so to take it for private use or enrichment. 
Indeed, there is no valid process of law by 
which private property may compulsorily be 
acquired for private use. 

“On the whole, there appears to be ade 
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quate theoretical justification for upholding 
the obligation of stare decisis under the 
federal Constitution in almost any case where 
a citizen has reposed trust in a court’s formu- 
lation of the law and pecuniary loss would 
result from judicial instability. 

“The real key to these decisions lies in the 
fact Mr. Bryce lucidly expounds, taking 
Munn v. Illinois as his principal illustration, 
that the Supreme Court feels the touch of 
public opinion. In his work, “The Govern- 
ment of England,’ Mr. A. Lawrence Lowell 
states that the reason why the spoils system 
never obtained foothold in England was the 
prevalence of the ‘sentiment that a man has 
a vested interest in the office he holds.’ While 
this absurdly exaggerated conception never 
has been entertained here, American public 
opinion does demand, along with police pro- 
tection of the peace, civil protection of vested 
rights asserted under private contract. The 
masses of the people are firmly persuaded 
that bad laws that are certain are better than 
good laws that are changeable. Continuity 
and consistency of judicial exposition are 
indispensable for faith to embark in enter- 
| prises extending into the future. Such deci- 
sions as that by the Supreme Court of Iowa 


| disregarded in the Gelpcke case and that by 
the New York Court of Appeals in the Muhlker 
case would introduce an element of South 
American insecurity into commercial life. 
' General relaxation of the obligation of stare 
| decisis would foster commercial anarchy.” 


Constitutional Law (Power of the Courts). 
| “The Constitutional Power and Relation of the 
| State and Federal Courts,’”’ by J. C. Pritchard. 
Yale Law Journal (vol. xviii, p. 165). 

A historical review of the services of our 
courts in developing constitutional law. Their 
power to nullify acts of the legislative branch 
as unconstitutional is considered as un- 
doubted and of the greatest service to the 
tation. Those who insist that this power 
does not exist are declared to proclaim ‘‘a 
doctrine no less dangerous to the public 
welfare than the conduct of him who by 
corrupt means seeks to pollute the fountains 
of justice . . .” 


Constitutional Law (Railroad Regulation). 
“An Inquiry into the Power of Congress to 
Regulate the Intra-State Business of Inter- 
state Railroads,” by David W. Fairleigh. 
Columbia Law Review (vol. ix, p. 38). 

Arguing ‘‘that Congress has the constitu- 
tional power to regulate interstate railroads 


not only with respect to their interstate 
business, but with respect to their intra-state 
business as well, and thus to bring such rail- 
roads wholly and exclusively under the regu- 
lation of the national government.’’ The line 
of argument is as follows:— 


“‘Having determined that the United States 
is an independent and sovereign government, 
with respect to the powers confided to it by 
the Constitution; that the Constitution granted 
to the Congress of the United States the 
power to regulate commerce among the 
states, which includes the power to regulate 
the agencies carrying on such commerce; 
that a railroad company is a public agency 
—an arm of government; that the Congress 
of the United States may create a railroad 
company to engage in interstate commerce, 
and grant to it the power of condemning 
private property for its use, we are prepared 
to proceed with the inquiry whether the 
public agency engaged in both interstate and 
intra-state commerce is in any wise different 
from the private agency, similarly engaged, 
and whether both alike must remain subject 
to regulation in part by the United States, 
and in part by the government of each state 
in which they may, respectively, carry on 
their business. That the private agency of 
interstate commerce must remain under such 
dual control, there can be no doubt. But 
that is not true of the public agency, because 
the public agency is a functionary of govern- 
ment. Of what government is the interstate 
railroad company a functionary? Manifestly, 
it is a functionary of the independent sov- 
ereign National State—the government of 
the United States. 

“‘Whenever a public agency falls within the 
sovereignty of a state government, it is an 
agency of that government, and the power 
of regulation rests wholly with the state 
government, without the possibility of the 
slightest interference from the government 
of the United States, unless the exercise of 
the power of regulation by the state violates, 
in practice, some right guaranteed by the 
federal Constitution. 

“On the other hand, whenever a public 
agency falls within the sovereignty of the 
United States, Congress has plenary power of 
regulation without the possibility of the slight- 
est interference by any state government.”’ 

A railroad wholly within a single state and 
not engaged in interstate commerce is under 
the exclusive regulation of that state; but 
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the moment the railroad crosses the state 
line into another state the sovereignty with 
respect to governmental regulation instantly 
shitts to the government of the United States, 
which has the full power of regulation of all 
nations, whether interstate or intra-state. 
“In other words, in the one case the carrier 
is a functionary of the state government... . 
in the other case the carrier is a functionary 
of the government of the United States and, 
as such, subject potentially to exclusive 
regulation by the government of the United 
States. 

“Up to this time, except in the case of the 
original Employers’ Liability Act, Congress 
has enacted no legislation regulating inter- 
state carriers with respect to their intra-state 
business. The Interstate Commerce Act in 
its terms excluded from its operation the 
business of interstate carriers done wholly 
within a state, and, likewise, all other legis- 
lation of Congress relating to this subject, 
except in the instance above referred to, 
expressly related only to the interstate busi- 
ness of interstate carriers. Under these con- 
ditions the Supreme Court has held that the 
states, respectively, have the power to regu- 
late interstate carriers as to their intra-state 
business, not at all because Congress has not 
power to regulate them in that regard, but 
solely because Congress has not undertaken 
to do so. While the federal power lies dor- 
mant, the states have the power, but this 
power is instantly suspended the moment 
Congress acts. 

“T apprehend that there may be interstate 
common carriers who are not in the sense 
I have pointed out public agents, carriers in 
whose interest government may not constitu- 
tionally exercise any of its prime functions, 
such as the power of eminent domain, or the 
taxing power. The law of common carriers 
had its origin at a time when railroads were 
unknown and undreamt of. Such carriers, 
although in some measure subject to govern- 
mental regulation, may not be public agents 
in the sense in which the railroad company 
is a public agent. They may not be a part 
of the government, as are railroad companies. 


“The act of Congress of June 11, 1906, 
commonly called the Employers’ Liability 
Act, was not confined in its operation to 
railroad companies, but, broadly, to all com- 
mon carriers engaged in interstate commerce. 
Thus, the act embraced all persons and cor- 
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porations engaged in interstate commerce, 
howsoever the business may be carried op, 
Its provisions seemed to apply not only to 
employees engaged in the interstate business 
of the carrier, but also to employees engaged 
strictly in the intra-state business of the 
carrier: that is to say, to all employees of the 
carrier, indiscriminately.” 

In the Employers’ Liability Cases (1908), 
207 U. S. 463, the Supreme Court held this 
law unconstitutional by a five to four de 
cision, 

“This case can hardly be said to be an 
authority against the proposition that Con © 
gress has power to regulate interstate rail 7 
road companies, in every respect in which © 
they may be regulated by government, both | 
with regard to their interstate and intra. 


state business. It is true that Mr. Justice : 

Moody made the following statement in the 

dissenting opinion delivered by him:— c 
““*At the threshold I may say that I agree J 

that the Congress has not the power directly 

to regulate the purely internal commerce of re 


the states, and that I understand that tobe F 
the opinion of every member of the Court.’ [> 

“This must be regarded as a broad state- 
ment of a general rule applicable to com- 
merce carried on by private agencies. It 
cannot be regarded as denying to the govern- 
ment of the United States the exclusive 
power to regulate its own governmental 
functionaries.” 

Constitutional Law (Right to Jury). “The 
Constitutional Right to a Trial by a Jury of 
the Vicinage,”” by Henry G. Connor. Univer- 
sity of Pennsylvania Law Review and Ameri- 
can Law Register (vol. lxvii, p. 197). 

Largely a historical article showing the 
jealousy and care with which the original 
states insisted on safeguarding the right toa 
jury as understood in the English common 
law. 

Contracts. 

Contracts. 


Corporations (Charters as Contracts). “‘An 
Historical Development of the Contract 
Theory in the Dartmouth College Case,” by 
R. N. Denham, Jr. Michigan Law Review 
(vol. vii, p. 201). 





See Constitutional Law. 


See Corporations. 





Arguing from the history of corporations J of pl 
that the Dartmouth College decision that & atic, 
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constituted a contract is correct, the author Juris, 
further thinks it wise and just and that most & in pa, 
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of the attacks on it have been of a political 
nature. 

Corporations (Nature). ‘The Juristic Per- 
son—Il,” by George F. Deiser. University 
of Pennsylwania Law Review and American 
Law Register (vol. xvii, p. 216). 

Largely devoted to the exposition and dis- 
missing as inadequate of two theories of the 
nature of acorporation: (1) The corporation is 
not, as such, the subject of rights and object 
of duties, but is a peculiar method of co- 
ownership of property; (2) Property exists 
in two states, the individual and the collective. 
The corporation is a form of collective prop- 
erty. 
A third formula is put forward for dis- 
cussion in another instalment. (3) The cor- 
poration is a right and duty-bearing unit 
which belongs to the class of persons. 


Criminal Law. ‘The 
Crime,” by Christopher N. Johnston. 
Juridical Review (vol. xx, p. 316). 

Practical suggestions on the subject, with 
reference to the experience of Scotland. 


Dartmouth College Case. See Corporations. 


International Law (History). ‘‘The Evo- 
lution of International Law,’ by John W. 
Foster. Yale Law Journal (vol. xviii, p. 149). 

This address, delivered at the Yale Law 
School commencement in 1908, traces the 
history of international law from the Con- 
gress of Westphalia, which Mr. Foster regards 
as marking its real beginning. 

Legal Education. ‘Introductory Observa- 
tions on the Study of Law with a View to its 
Practice and Administration,” by the Right 
Hon. Lord Collins. The Juridical Review 
(vol. xx, p. 291). 

An inaugural address to the Scots Law 
Society of the University of Edinburgh, 
delivered Nov. 2, 1908. 

Literary Property (Alleged Case of Plagia- 


Punishment of 
The 


tism). ‘‘Plagiarism—A Fine Art,” by Henry 


Goudy. The Juridical Review (vol. xx, p. 


| 302), 


The author is editor of the second edition, 
published in 1899, of Professor Muirhead’s 
Historical Introduction to the Law of Rome. 
He accuses Dr. Hannis Taylor, author of the 
Science of Jurisprudence, recently published, 
of plagiarism from Muirhead, Ledlie’s Trans- 
lation of Sohn’s Institutes, Greenidge’s Roman 
Public Life, and Bryce’s Studies in History and 
Jurisprudence, and cites a number of extracts 
in parallel columns to substantiate his charge. 
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Literary Property (Right to Publish Lec- 
tures). ‘Professor Edward Caird’s Experi- 
ence in the Law Courts,” by J. Campbell 
Lorimer. The Juridical Review (vol. xx, p. 
346). 

The death of the late Master of Balliol leads 
the author to review the House of Lords case, 
wherein two law peers decided that a pro- 
fessor in a Scottish university has a legal 
right to prevent the publication of the lec- 
tures delivered to his class in the ordinary 
course of instruction. One judge dissented. 


Patent Law. ‘Right of a Traveler to Use 
Here Articles Made and Purchased Abroad 
but Patented Here,” by Dwight B. Cheever. 
Michigan Law Review (vol. vii, p. 226). 

It is settled that a purchaser of goods of a 
foreign manufacture cannot bring them to 
this country and resell them here contrary 
to the rights of the American patentee. On 
principle and on statute it seems to the author 
that these cases should also control the ques- 
tion of use. The recent case of Daimber 
Mfg. Co. v. Conklin, decided in the United 
States Circuit Court for New York in April, 
1908, held that a purchaser from the com- 
pany in which the patentee is a stockholder 
(he being also a stockholder in the American 
company) may use the article here. This case 
the author considers wrongly decided, and he 
expects its reversal on appeal. 


Remedies (German Law). ‘Specific Per- 
formance, Injunctions and Damages in the 
German Law,” by Walter Neitzel. Harvard 
Law Review (vol. xxii, p. 161). 

A learned exposition of the rules of the 
modern German law in regard to rights and 
claims, the enforcement of claims and the 
execution of judgments, with a view to point- 
ing out the distinctions from our law. Older 
systems of law, the author says, developed 
two maxims: (1) Not every right as such is 
entitled to be enforced by the courts, but the 
courts give their assistance in cases only 
where the right may be brought under one of 
the prescribed forms of procedure. This idea 
that a right may not be enforced unless it 
fits in one of the legal forms, is the basis of 
the old division of actions into assumpsit, 
replevin, detinue and the like. (2) The en- 
forcement of a right by the court does not 
mean that the plaintiff is entitled to obtain 
the object of his right specifically, but as a 
rule his compensation in money is sufficient 
to do justice. 

The conception of the modern German law 
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is quite different. The two leading principles 
of it are that every right may be enforced by 
the courts, and that the purpose of such en- 
forcement is the creation of the condition 
which would exist if the right was complied 
with voluntarily and without judicial help. 
Therefore specific performance is in much 
greater degree than with us a feature of the 
German law. The resulting rules of law are 
described at length. 


Torts. 


Torts (‘‘Legal Cause’”’). ‘“‘Some Suggestions 
Concerning ‘Legal Cause’ at Common Law,” 
by Joseph W. Bingham. Columbia Law Re- 
view (vol. ix, p. 16). 
fy Attempting to throw light on a subject 
which is ‘‘in a chaos of confusion and uncer- 
tainty.” The author divides the problem 
of legal cause into two branches: 

‘“‘(1) For what consequences of an act or 
omission which constituted a breach of a 
legal duty owed plaintiff is defendant respon- 
sible to plaintiff? 

(2) For what consequences of an act or 
omission which constituted a ‘legal’ default 
towards some other person is defendant respon- 
sible to plaintiff?” 

An examination of cases on the first branch 
of the problem leads to the induction ‘‘that a 
wrong is not the ‘legally blamable’ cause of a 
concrete sequence if the prevention of that se- 
quence did not fall within the purposes of the 
infringed duty; and that if it is not the 
‘legally blamable’ cause of the sequence, it 
cannot be the ‘legal’ cause of any consequence 
of the sequence. This sounds reasonable. 
Why should a defendant be responsible for 
occurrences entirely extraneous to the pur- 
poses of his duty? To hold him responsible 
would be to exact an arbitrary penalty be- 
yond compensation for his wrong in the form 
of involuntary insurance. . . . Will the oppo- 
site induction hold true within the limits of 
our problem? Is a defendant responsible for 
any concrete sequence if the prevention of 
that sequence was within the purposes of his 
duty? Obviously, the answer prima facie 
should be ‘Yes.’”’ The article is to be con- 
cluded in another number. 


See Admiralty. 


Water Law (Appropriation). ‘Priority in 
Western Water Law,” by Samuel C. Wiel. 
Yale Law Journal (vol. xviii, p. 189). 

“Beginning with Irwin v. Phillips, 5 Cal. 
140, decided in 1855, a series of decisions, and 
thereafter of statutes, established in all West- 
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ern jurisdictions the system of appropriation 
of waters as distinguished from the common 
law of riparian rights. The generally accepted 
idea, supported by most authority, is that an 
appropriator’s rights are governed only by 
priority and beneficial use; that a prior appro. 
priator, so long as he (without change) de- 
votes the water to a beneficial use, has an 
exclusive right, independent of and para- 
mount to any subsequent appropriator on the 
same stream. 

“Yet there has always been a minority 
current of authority contending that the 
exclusiveness of a prior right should be recog. 
nized only to a certain degree and that 
priorities should not be enforced when to do 
so would be ‘unreasonable’ to water users 
upon the same stream, though subsequent 
in time of use.” 

This, with the changed conditions of the 
present day, is likely to be a growing doc- 
trine. The decisions, which as a whole so 
firmly hold to the exclusiveness of priority, 
were given while the public domain was a 
vast unsettled region, and rights were to be 
adjusted between a few individuals rather 
than whole communities. ‘Today the lands 
have been far more fully settled, the water 
users On many streams are beginning to 
crowd each other, and the ‘exclusiveness’ 
tule of priority comes more and more in con- 
flict with the community idea. Justice is 
coming more and more to demand an equi- 
table co-relation of the users for the common 
good, and these changed conditions have 
caused here and there revivals of the idea 
that the priority must be reasonable, all 
things and evidence being considered, or it 
will not be fully enforced.” 

The author briefly reviews the cases which 
reveal this growing tendency. 


Water Law. “Running Water,’’ by Samuel 
C. Wiel. Harvard Law Review (vol. xxii, p. 
161). 

“The law of running water (watercourses) 
is a development of the rules under which 
one may take into his own possession and 
make his private property a portion of a flow- 
ing mass which in its natural course and wan- 
dering is uncontrolled by man and belongs to 
no one. There is a large body of law specify- 


ing who may make this transition and to 
what limitations they are subject, forming in 
the common law ‘the law of riparian rights’, 
and in the West, ‘the law of appropriation.’ 
It is our object here, by presentation of 





PEER A 


ANOS GEIS sa 








io. a te ie 


— 


— 


Ow w Om eG oS hom 


I) 


I< 


Bi 








OO TOSS 2S a 


—_— 


o-nr w 


) 


of 





peas) Sree aes Meh 


HP BW 





The Reason 


authorities, to show that this transition forms 
the framework of the law of watercourses, 
but not at all to enter into the rules of ‘ripa- 
rian rights’ or ‘appropriation’ that have been 
built around it.” 

With many citations the author attempts 
to show the truth of the following three 
“first principles” of the law of running 
waters. ‘“(1) Running water in a natural 
stream is not the subject of property, but is 
a wandering, changing thing without an owner, 
like the very fish swimming in it, or like wild 
animals, the air in the atmosphere, and the 
negative community in general. (2) With 
respect to this substance the law recognizes 
a right to take and use of it, and to have it 
flow to the taker so that it may be taken and 
used,—a usufructuary right. (3) When taken 
from its natural stream, so much of the sub- 
stance as is actually taken is captured, and, 
passing under private possession and control, 
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becomes private property duringSthe period 
of possession.” 

Wills. ‘‘Does the Court Ever Write a Will 
for the Testator?”’ by Frank Warren Hackett. 
Columbia Law Review (vol. ix, p. 51). 

The author is of the opinion that, although 
courts disclaim the power or wish to make a 
will, they do so now and then by their ‘‘inter- 
pretations.’”’ He thinks this most often occurs 
when a testator undertakes to give money to a 
public charity. ‘“‘That a bias, more or less 
strong, exists in favor of sustaining, if pos- 
sible, a public charity to the exclusion of the 
heir-at-law, few practitioners of experience 
will deny. . Indeed the English doctrine 
of cy prés when applied with a free hand comes 
very near answering in the affirmative the 
title-question of this article.” Some very re- 
markable cases of the application of the 
doctrine of cy prés so as to provide a new 
clause in the will instead of that written by 
the testator, are given. 
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By Harry R. BLYTHE 


Within a court not long ago 
A stupid case I saw, 

I thought my counsel whipped his foe, 
I know we had the law; 

I deemed of course that we would win 
Our little case of tort, 

But lo! the judge put on a grin 
And threw us out of court. 


I asked a person by my side 
If this he could explain; 
Such cases better not be tried 
If common-sense is vain; 
He said, ‘‘You’d know the reason why 
If this were your abode, 
Remember, stranger, in N. Y. 
You’ve got to mind the Code.”’ 





ANIMALS. (Liability of rabid dog’s owner.) 
N. Y.—A dog afflicted with rabies caused the 
death of a cow. The cow’s owner sued the 
dog’s owner for the value of the bitten 
animal. In Van Etten v. Noyes, 112 New 
York Suppl. 888, the Supreme Court of New 
York held that as no evidence was adduced 
to show the owner’s knowledge of the dog’s 
vicious disposition no recovery could be had. 
While it is true that the owner of domestic 
animals, such as cattle, is generally liable 
for their entry upon the land of another, the 
owner of a dog is not liable in trespass every 
time it goes upon another’s premises. Injury 
from the bite of a rabid dog must be classed 
with those forms of inevitable accident which 
the law always leaves where they chance to 
fall, because, as no one was in default, there 
is no basis for assessment of damages against 
any one. 


ARSON. (Burning of dwelling-house of 
wife by husband.) Wis.—The common law 
offense of arson, which is much like that of 
Wisconsin, consists of feloniously burning the 
dwelling-house of another. The wife of the 
accused began a divorce action, secured a 
deed from him to the house, and dwelt alone 
therein. Thereafter he applied a brand to 
the structure. In Kopcyznski v. State, 118 
N. W. Rep. 863, it was insisted that a hus- 
band, living with his wife in a dwelling-house 
which she owns and they both occupy, is 
not capable of committing the crime of arson 
by burning it. The Supreme Court of Wis- 
consin held that a married man can commit 
the crime by burning the home of his wife 
with whom he is not living and from which 
he had been excluded, or had excluded him- 
self, and the question of in whom the title 
to the property rests is immaterial. 


BANKRUPTCY. (Attorney who collected 
money before he was engaged for bankrupt 
estate.)—In Matter of Martin & Co.,20 Am. 
B. R. 705, it has been held that where an 
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attorney-at-law collects a sum of money on 
a claim placed in his hands before he js 
engaged for a bankrupt estate, he is required, 
in the absence of fraud, to pay it to the client 
for whom he made the collection, notwith- 
standing he received it during the time he is 
employed for the estate. 


BANKRUPTCY. (Jurisdiction when cor- 
porations are organized in different states.)— 
A California corporation was organized with 
the object of becoming the successor of a 
Washington corporation, taking over its prop- 
erty and assuming its obligations; had its 
home office in Oakland, Cal., but the business 
was conducted by a manager at Tacoma, who 
was also the manager of the Washington cor- 
poration; the business transactions of both 
corporations were so intermingled that a 
separation of the two concerns in bankruptcy 
would be impossible. It was held, Jn re 
Alaska-American Fish Co., 20 Am. B. R. 712, 
that the bankruptcy court in Washington, 
having first acquired jurisdiction of both 
corporations, had the right to deal with them 
as joint parties. 


BOYCOTTS. (If enforced by legal means 
courts will not interfere.) Mont.—In Lind- 
say & Co. v. Montana Federation of Labor, 
recently decided, the Supreme Court of 
Montana holds that the distribution of a 
circular urging all laboring men and persons 
in sympathy with organized labor to with- 
hold patronage from the plaintiffs, is not 
illegal, for the plaintiffs had no property 
right in the trade of any particular person, 
and “‘although decisions exist which make 
the same act lawful when done by one per- 
son unlawful when done by several, on the 
theory that concerted action amounts to 4 
conspiracy,” an individual clothed with a 
right when acting alone ‘‘does not lose such 
right merely by acting with others, each of 
whom has the same right.. . If a labor 
organization employs a boycott, the means of 
its enforcement being legal, the courts cannot 
assist the persons boycotted.” 


CIVIL SERVICE LAW. (Quo warranto 
proceedings of attorney-general necessary to 
show breach.) Mass.—lIn a petition to the 
Supreme Judicial Court, George H. Foster, 
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who had taken a civil service examination 
for the police force, stated that he was on the 
eligible list in March, 1907, and asked that 
the Selectmen of Hyde Park, Mass., be ordered 
to make requisition on the civil service com- 
mission for four eligibles to take the places of 
four policemen appointed without such requi- 
sition. The respondents, the Selectmen of 
Hyde Park, claimed that it did not appear 
by the petition that there was any vacancy 
on the police force, and that his proper remedy 
was by an information in the nature of quo 
warranto by the Attorney-General to oust 
the four patrolmen claimed to have been 
illegally appointed. The Court, per Mr. Jus- 
tice Sheldon, Jan. 28, 1909, sustained the 
respondents’ demurrer. 


CONTEMPT. (When order defied is be- 
yond Court’s authority.) Miss.—A person 
who refuses to obey an order which the Court 
has no power to make is held, in Mc Henry v. 
State, 44 So. Rep. 831,16 L.R. A. (N.S.) 1062, 
not to be guilty of contempt, even though the 
court has general jurisdiction over the pro- 
ceedings in which the order is made. 


CONTRACTS. (Full liability devolves on 
surviving party to improper joint traffic agree- 
ment.) Ky.—One of several railroad com- 
panies which entered into a contract for the 
joint use of a bridge, which, through its 
officers, controls the bridge company, and 
agrees to the exaction of excessive tolls for 
the use of the bridge, and the secret division 
among certain contracting parties of the 
surplus thus accumulated, in consequence of 
which a judgment is recovered against the 
bridge company by the excluded road for its 
share of such surplus, is held, in Dodd v. Pitts- 
burg, C. C. & St. L. R. Co., 106 S. W. 787, 
16 L. R. A. (N. S.) 898, to be bound, because 
of its wrongful diversion of the fund, to make 
good to the bridge company the whole amount 
of the judgment, where the other roads which 
shared in the division have become insolvent. 


CONTRACTS. (Defect in machine which 
defendant has promised without consider- 
ation to keep in proper repair.) U.8.C0.C.A. 
—Liability arising from a defect in a machine 
leased by the United Shoe Machinery Com- 
pany was discussed in a decision sent down 
Jan. 19 by the United States Circuit Court of 
Appeals in the suits of McClaren v. United 
Shoe Machinery Co. and McClaren v. Weber 
Brothers’ Shoe Company. The plaintiff 
was employed by the Weber company at its 


factory in North Adams, Mass. He was hurt 
by reason of a defect in a stitching machine, 
June 14, 1906. He brought two actions, one 
against his employer, in which suit no new ques- 
tion of law is decided by the Court of Appeals; 
the other against the Shoe Machinery Co. 
for breach of an alleged promise made by the 
defendant to the plaintiff directly, without 
stated consideration, to repair and keep the 
machine in suitable condition, with the further 
representation of the defendant that this had 
been accomplished. In the latter action, 
the Court of Appeals affirms the decree of the 
Circuit Court, and says: 


“If, contrary to what is shown by the con- 
tract to which we have referred, the defen- 
dant had in fact agreed with the plaintiff’s 
employer to have or maintain the machine 
in proper repair and if, in consequence of 
that obligation on the part of the defendant 
and as flowing out of it, had repeated this 
promise to the plaintiff and had represented 
to him that such repairs had been made, the 
law, which always favors short cuts, so to 
speak, might well have said that there was a 
novation by virtue of which the defendant 
was bound to the plaintiff; but under the cir- 
cumstances and as apparently determined by 
the Circuit Court, the alleged promise and 
the alleged representation growing out of it 
were purely voluntary, wholly without con- 
sideration, and not enforceable in law.”’ 


CRIMINAL LAW. (Right of accused to be 
present at rendition of verdict.) Miss.— 
During his trial for a capital offense accused 
was on bail. When the jury brought in its 
verdict of manslaughter he was out in the 
country for the night. In Sherrod v. State, 
47 So. Rep. 554, the Supreme Court of Missis- 
sippi held that wherever the charge is capital, 
the defendant cannot waive his right to be 
present, and whether he be in jail, subject 
to the power of the court to produce him, 
or on bond, it is fatal error to receive the 
verdict in his absence. This, although not a 
constitutional right, is one secured by statute 
and the common law. The conviction of 
manslaughter having been reversed, accused 
was discharged, as any further prosecution 
would have resulted in placing him twice in 
jeopardy for the same offense. 


DURESS. (Marriage to stop a prosecution 
not voidable.) Ga—A man who elects to 
stop a prosecution for seduction by marrying 
the woman alleged to have been seduced, and 
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giving bond for her support, is held in Griffin 
v. Griffin, 130 Ga. 527, 61S. E. 16,16 L. R. A. 
(N. S.) 937, not to be able to have the mar- 
riage declared void as procured by duress. 


DURESS. (Resignation of public officer 
voidable.) Minn.—A resignation of public 
office, procured by coercion and duress, is 
held, in State ex rel. Young v. Ladeen, 104 
Minn. 252, 116 N. W. 486, 16 L. R. A. (N. S.) 
1058, to be voidable, and subject to repudia- 
tion. 


EMINENT DOMAIN. (Second trial as sub- 
versive of justice.) Wash.—A municipality 
instituted condemnation proceedings against 
a railroad corporation to enable it to extend 
an avenue across the right of way. The 
judgment for the railway was so large that 
the municipality abandoned the proceeding. 
Shortly thereafter, it sought to extend another 
avenue just six inches south of the first one 
across the track and to have damages adjudi- 
cated by the court, and thus to obtain a new 
trial on substantially the same issues. In 
Northern Pac. Ry. Co. et al. v. City of George- 
town, 97 Pac. Rep. 659, the Supreme Court 
of Washington held that to permit the second 
trial would not only be subversive of justice, 
but would be making a farce of judicial pro- 
ceedings, by allowing a litigant to play hide 
and seek with the judgment of a court by 
accepting such judgment if it suited him, by 
rejecting it if it did not, and commencing 
another action involving the same issues, 
and so on ad infinitum, until he was satisfied 
with the result. 


GARNISHMENT. (Remarried man’s 
wages may be garnished for alimony.) Mo.— 
The wife of one Anderson secured a divorce 
from him and alimony of $25 a month, 
Anderson afterward took another wife, and 
upon his failure to pay the alimony his former 
wife garnished his wages, which amounted to 
$75 a month. In Anderson v. Norvell-Shap- 
leigh Hardware Co. et al., 113 S. W. Rep. 733, 
the St. Louis Court of Appeals held that the 
wages were not exempt. The hardship, if 
any, was not created by the law, but was 
brought upon defendant by his own volun- 
tary acts and wrongful conduct. His marital 
pledge to his wife was that he would support 
and maintain her as long as they both should 
live. He avers his inability to support two 
families. Why assume the burden of sup- 


porting two families if he is not able or willing 
to discharge it? 
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INTERSTATE COMMERCE COMMIS- 
SION. (Investigations.) U. 8. Sup. Ct.—In 
Harriman v. Interstate Commerce Commission, 
decided by the Supreme Court of the United 
States (December, 1908, 29 Sup. Ct. R. 115), 
it was held that witnesses cannot be required 
to testify before the Interstate Commerce 
Commission except in connection with com- 
plaints for violation of the Interstate Com- 
merce Act (Act February 4, 1887, c. 104, 24 
Stat. 379[U.S. Comp. St. 1901, p. 3154]) or 
in the investigation by the commission of 
subjects that might have been made the 
object of complaint, these being the only 
matters contemplated by the provision of 
section 12 of that act, giving the commission 
power to require testimony ‘‘for the purposes 
of this act.”” This power cannot be exercised 
by the commission in performing its duty 
under that section to keep itself informed as 
to the manner and method in which the busi- 
ness of common carriers is conducted, nor 
in connection with the enforcement of the 
requirement of section 20 respecting reports 
by carriers, nor to aid the commission in 
recommending, pursuant to section 21, addi- 
tional legislation to Congress. 


JUDGES. (Compensation for extra time.) 
Wis.—A Wisconsin statute provides that a 
county judge shall receive $5 per day for 
each day actually engaged in matters not 
appertaining to probate business. In Hofj- 
man v. Lincoln County, 118 N. W. Rep. 850, 
it appeared that respondent had taken six 
hours as the basis of a day, and sought to 
recover one sixth of $5, or 83 cents, for each 
hour in excess of that time. On one day he 
worked 74 hours, and on another 134. The 
Supreme Court of Wisconsin held that no 
amount in excess of $5 per day could be 
recovered, remarking that the word ‘‘day,” 
as used in the statute, meant a calendar day, 
and that a judge is not entitled to recover 
more than the allowance for one day. 


LANDLORD AND TENANT. (Non-liabil- 
ity of lessor when there is no covenant to 
repair.) Mo.—The owner of a building leased 
for a boarding house, without covenant to 
repair, who undertakes to put new furnaces 
in the building, and who removes the old 
ones, is held, in Glenn v. Hill, 210 Mo. 291, 
109 S. W. 27, 16 L. R. A. (N. S.) 699, not 
to be liable to occupants of rooms in the 
building for injuries caused by the cold, 
merely because he fails to put in the new 
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ones in time to protect them from inclement 
weather. 


LARCENY. (Felonious taking by one who 
employs legal process.) MIll.—An attorney, 
having secured judgments against a debtor, 
directed a constable to levy on furniture at 
his residence. No one was at home at the 
time of the constable’s visit. He rang up 
the attorney and was told to take the furni- 
ture to a certain warehouse, to conceal the 
name on the van, and to deliver the ware- 
house receipts to him. After the judgments 
were satisfied it was disclosed that the 
attorney had converted the goods, and some 
of them were discovered in his possession. 
In People v. Frankenberg, 86 N. E. Rep. 128, 
it was insisted that there was no proof of a 
felonious taking, necessary to support a con- 
viction of larceny under a common law 
indictment for that offense, as the taking 
under the execution was legal or at least not 
criminal. The Supreme Court of Illinois 
affirmed the conviction of larceny of plain- 
tiff in error, holding that the crime may be 
committed where legal process is fraudulently 
and feloniously used for the purpose of 
securing possession of the goods by the 
thief. 


MASTER AND SERVANT. (Liability of 
father for reckless driving of automobile by 
daughter.) N. J.— While the daughter of one 
possessed of an automobile was driving it 
without her father’s knowledge she ran into 
plaintiff, injured him and furnished an incen- 
tive for the action in Doran v. Thomsen 
(November, 1908), 71 Atl. Rep. 296. It 
appeared that the father had purchased the 
machine for the enjoyment of himself and 
his family. The plaintiff contended that the 
daughter was the servant or the agent of the 
father and that he was liable for her torts. 
At the time of the accident she was using 
the machine for the recreation of herself and 
her own friends. The Court of Errors and 
Appeals of New Jersey held that even had 
the relation of master and servant existed 
generally between the father and daughter, 
yet it does not appear in this case that she 
was acting as such servant within the scope 
of her employment, so as to render him liable 
for her torts. Undoubtedly liability might 
have been visited upon the father had the 
machine been bought solely for his children’s 
use and been a menace to the safety of 
others, but his liability in that case would 
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arise by reason of his negligence in intrusting 
a dangerous machine to the hands of an inex- 
perienced or incompetent person. 


MEASURE OF DAMAGES. (Executory 
contract for sale of real estate.) Neb.—The 
measure of damages for the breach by the 
vendor of an executory contract for the con- 
veyance of real estate, where the breach is 
caused from either the refusal or the inability 
of the vendor acting in good faith, is held, in 
Beck v. Staats (Neb.), 114 N. W. 633, 16 
L. R. A. (N. S.) 768, to be the difference be- 
tween the value of the land at the time of 
the breach and the price he contracted to 
receive; and it is held that, in addition 
thereto, the vendee may recover the amount 
advanced upon the purchase price. 


MEASURE OF DAMAGES. (Loss of ser- 
vices through death of wife.) Ind.— While 
on appellant’s train, the wife of appellee in 
Indianapolis & M. Rapid Transit Co. v. 
Reeder, 85 N. E. Rep. 1042, received injuries 
which caused her death in about a year. 
The action was brought not for the death, 
but for the deprivation of services, society, 
and companionship, and the sums expended 
in an effort to cure her. In the lower court 
plaintiff recovered $5000. The Appellate 
Court of Indiana reversed the cause, holding 
that as the action was brought for various 
items incapable of exact measurement, the 
verdict was excessive and must have been 
rendered because the jury considered the 
loss to the appellee of his wife, and not the 
mere loss of her services and companionship 
for the brief period of one year. 


MEASURE OF DAMAGES. (Mental 
suffering in case of criminal conversation.) 
Colo.— Damages for criminal conversation are 
held, in Stark v. Johnson (Colo.), 95 Pac. 930, 
16 L. R. A. (N. S.) 674, properly to include 
compensation for the mental suffering of the 
husband. 


MUNICIPAL CORPORATIONS. (Statute 
restricting taxation of one another’s prop- 
erty.) Wt.—The procuring and furnishing of 
electric light by a village, under legislative 
authority, is held, in Swanton v. Highgate, 
69 Atl. 667, 16 L. R. A. (N.S.)867, to bea public 
purpose within the meaning of a statute ex- 
empting property used for public purposes 
from taxation, so that property owned and 
used for that purpose by a village cannot be 
taxed by the adjoining town. 
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NEGLIGENCE. (Absence of headlight.) 
N. 0.— Absence of a headlight on a dark night 
is held, in Morrow v. Southern R. Co.,61 S. E. 
621, 16 L. R. A. (N. S.) 642, not to render 
negligent per se a failure to give signals for 
highway crossings with respect to the rights 
of a person walking on the track, near the 
crossing; although, if he was where people 
are accustomed to walk, absence of headlight 
and signals may be considered by the jury 
as some evidence that the train was not care- 
fully operated or proper warning given of its 
approach. 


NEGLIGENCE. (Contributory negligence 
may not exonerate defendant.) Okla.— 
Although the rule is that, even if the defend- 
ant be shown to have been guilty of negli- 
gence, the plaintiff cannot recover if he him- 
self be shown to have been guilty of con- 
tributory negligence which may have had 
something to do in causing the accident, it is 
held,in Atchison, T. & S. F. R. Co. v. Baker, 
95 Pac. 433, 16 L. R. A. (N. S.) 825, that the 
contributory negligence will not exonerate 
the defendant and disentitle the plaintiff 
from recovering if it be shown that the 
defendant might, by the exercise of reason- 
able care and prudence, have avoided the 
consequences of plaintiff’s negligence. 


NEGLIGENCE. (Damage by rear end of 
street car rounding curve.) Ky.—A street 
car company is held, in South Covington & C. 
Street R. Co. v. Besse, 33 Ky. L. Rep. 52, 108 
S. W. 848, 16 L. R. A. (N. S.) 890, not to be 
liable for injury to a person whose wagon is 
struck by the hind end of a car swinging 
away from the track in a natural manner 
when passing around a curve, since it is the 
duty of persons driving on the street to avoid 
such collisions. 


¢; NEGOTIABLE INSTRUMENTS. (Maker 
may bring trover against payee.) Ga—The 
right of the maker of a negotiable promissory 
note to maintain trover against the payee 
after the note is fully paid, if the latter, hav- 
ing the note in his possession, refuses to 
deliver it to the maker upon demand, or if, 
after payment, the payee disposes of the 
note, is sustained in Long v. McIntosh, 129 
Ga. 660, 59 S. E. 779, 16 L. R. A. (N. S.) 1043. 
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PUBLIC SERVICE CORPORATIONS. 
(Ordinance to compel stopping of interurban 
cars.) O.—The power of a municipality to 
require by penal ordinance the stopping of 
interurban cars to take on and to discharge 
passengers is denied in Townsend v. Circleville, 
78 Ohio St. 122, 84 N. E. 792, 16 L. R. A. 
(N. S.) 914, although its power to regulate the 
speed of such cars within its territory is 
admitted. 


RIPARIAN OWNERS. (Damages due to 
extraordinary conditions.) Vt.—A railway 
company is held, in Eagan v. Central Ver- 
mont R. Co., 69 Atl. 732, 16 L. R. A. (N. S.) 
928, not to be liable for injuries to the prop- 
erty of a riparian owner by water thrown 
thereon by the overflow of the stream, the 
water of which cannot, because of a storm so 
extraordinary in character that it has had 
but one precedent in forty years, escape 
through its culvert. 


TRESPASS. (No injury when needed to 
preserve life.) Vt.—While plaintiff with his 
wife and small children was on Lake Cham- 
plain in a loaded sloop, a violent storm arose. 
Desiring to escape the hazard of the open 
water, plaintiff moored his boat to defendant's 
dock. Thereupon defendant’s servant cast 
the boat off. It was caught in the tempest 
and driven ashore. The occupants were 
thrown into the water or on to the shore and 
injured. The cargo was lost. The Supreme 
Court of Vermont in Ploof v. Putnam, 71 
Atl. Rep. 188, decided that even had the act 
of mooring the boat been a trespass it was 
the duty of defendant to refrain from casting 
it off until the fury of the gale had abated, 
as the preservation of human life was of 
paramount importance. 


WILLS. (Dying declaration for the jury.) 
Ore.—Whether or not a dying declaration 
which has been admitted in evidence was 
made under such belief of impending death 
as to entitle it to the credit usually given to 
statements of one in extremis who has no hope 
of recovery is held, in State v. Doris (Ore.), 
94 Pac. 44, 16 L. R.'A. (N. S.) 660, to be 
for the jury where the evidence must be 
weighed. 
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MEDICAL EXPERT TESTIMONY 


HE meeting of the New York State 
Bar Association served a good 
purpose in drawing the attention of 
lawyers to three evils which are by no 
means confined to the case of one state. 
They are the abuse of the right of 
appeal in criminal cases, by means of 
technicalities subversive of justice, the 
abuse of the writ of habeas corpus in the 
case of criminals improperly released 
from institutions for the insane, and 
the grave evil that has arisen with 
reference to medical expert testimony. 
The committee in charge of this last 
subject made an important contribu- 
tion to the fruitful work of the meeting, 
and while the results attained may not 
have been more important than some 
other matters, probably no subject dis- 
cussed can be said to possess a livelier 
interest for the profession. 

The bill proposed by the committee 
as a means of restricting the introduc- 
tion of expert testimony without in- 
vading any constitutional rights, and 
adopted by vote of the meeting for 
presentation to the Legislature, is not 
ostensibly anything more than an at- 
tempt at the initiation of reform. The 
committee was careful to explain that 
the regulation of expert testimony was 
not a matter in which the Legislature 
could interfere by means of severe re- 
Strictions. Instead, it was a matter 
primarily for the bench and bar to deal 
with. The suggestions were that the 
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bench should seek to remedy matters 
by clear definitions to juries of the dis- 
tinction between an expert proved to 
be such, and an expert whose claim to 
be one is predicated solely upon the 
fact that he is paid for his testimony, 
while the bar could greatly help by 
maintaining so high a standard of ethics 
as should prevent employment of cor- 
rupt or incompetent ‘‘experts’’ and im- 
proper methods of cross-examination. 
These suggestions seem to us worth 
something at least. 

The actual amount of good which 
could come from the adoption of the 
proposed statute is uncertain. Any one 
who has wrestled with the problem of 
selecting a family physician, so skillful 
as to be safely relied upon in any emer- 
gency, knows the extreme difficulty of 
selecting a real expert from a number 
of reputable persons of high rank in the 
community. The proposed statute places 
upon the Appellate Division justices a 
similar task. It would be no easy 
matter for them to designate the leading 
experts of the district, in the sense of 
real scientific capacity as opposed to a 
mere reputation for skill, and that is 
the duty which they would have to 
perform if the statute were to accom- 
lish positive benefit. Moreover, medical 
science has not attained to so high and 
orderly a development as other sciences 
and for this reason the task would be 
doubly difficult. 

Dr. Lamb’s remark about the farce 
of leaving the determination of insanity 
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to juries might be analyzed. Did he 
refer to the case of a murder trial, for 
example, in which expert witnesses of 
proved skill and disinterestedness testify 
on opposite sides of the question of 
insanity, it being an example of doctors 
disagreeing without being hired to dis- 
agree? Or did he refer to the entirely 
different case of so-called ‘‘expert’’ evi- 
dence being adduced by charlatans who 
impose upon the jury the actual deter- 
mination of the medical problem of 
insanity? In the latter of these cases, 
the determination of insanity by a jury 
is farcical. In the former case it sug- 
gests farce less than comedy, for there 
the humor of the situation arises from 
the disagreement of the experts rather 
than from the incongruity of the task 
forced on the jury. The evil is to be 
found in the farcical, not in the comic 
situation, for an honest disagreement 
of able experts is not a condition calling 
for resistance or intervention. We con- 
clude, therefore, that Dr. Lamb referred 
to the inability of juries to detect the 
incompetent or tricky witness. If so, 
is not the jury itself no less responsible 
than the system which permits that 
sort of witness to appear before it? 

We live in an age which is gradually 
awakening to the value of expert opinion 
in every department of life. Jurispru- 
dence cannot help share this tendency, 
and expert evidence must come to play 
a part of growing importance in the 
trial of causes of every description. A 
higher, or if you prefer, a modified stand- 
ard of intelligence will be demanded of 
the future citizen, to enable him to 
meet everyday responsibilities thrust 
upon him. Hence we must in time look 
not simply to the bench and bar for a 
solution of the problem of the abuse of 
expert evidence, but we are to look also 
to the jury. We must have upon our 
juries intelligent men who are able in 
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some degree to estimate the weight of 
expert evidence and who are able to 
distinguish between real experts and 
charlatans. In capital cases in which 
the defense of insanity is likely to be 
interposed, we must exact greater intel- 
ligence from the jury, and in most other 
cases great care must be taken, and 
perhaps additional legislative measures 
must be adopted, to impanel juries with 
this object more clearly in view than it 
has been ever before. Bench and bar 
can do much as representative of public 
opinion; but the jury has a function of 
great importance to perform in making 
our criminal procedure more dignified, 
and if we could only establish a higher 
standard for juries, many evils of which 
the abuse of medical testimony is only 
one might soon disappear before the 
advance of more enlightened and ele- 
vated sentiment. 


LINCOLN THE LAWYER 


Current magazines are flooded with 
Lincolniana, and the public appetite is 
surfeited with stories of the Martyr 
President. A law magazine perhaps has 
a better right than some others to refer 
to Lincoln, but we have recognized, with 
suitable humility, the impossibility of 
favoring readers with any legal stories 
which are to be described as recent, 
even in the sense in which the word is 
properly used in speaking of the last 
issues of English newspapers to arrive, 
or notes of the latest decided cases pub- 
lished in the law journals. Lincoln’s 
memory, however, should be particularly 
honored by lawyers, than whom there 
is no class of men more admiring of his 
upright sense of justice and forbearing 
patience and wisdom in administering it. 

While Lincoln, as Mr. Frederick 
Trevor Hill remarks, ‘‘was not only not 
a profound student of the law, he was 
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not, in an scholarly sense, a student at 
all,” yet as an advocate he rose far 
above mediocrity and could be consid- 
ered successful. As an example to his 
colleagues, he anticipated, perhaps fore- 
saw, the general adoption of a better 
code of ethics, as when he advised :— 

Discourage litigation. Persuade your neigh- 
bors to compromise whenever you can. Point 
out to them how the nominal winner is often 
the real loser—in fees, expenses, and waste of 
time. Never stir up litigation. A worse man 
can scarcely be found than one who does this. 
A moral tone ought to be infused into the 
profession which should drive such men out 
of it. 


MR. ROOT’S PREPARATION 
THE SENATE 


A distinguished writer upon juris- 
prudence has somewhere remarked 
that a lawyer learned in the com- 
mon law may be totally unfit to 
grapple with the problems of statute 
law, as a member of a legislative body. 
Senator-Elect Elihu Root, in his speech 
to the New York Legislature January 
28, said that he did not think that ‘‘as 
a tule lawyers who have been many 
years at the bar and whose habits have 
become fixed, ordinarily make very 
good legislators, when they are not 
caught young.”’ 

But if we are not much mistaken, 
Mr. Root’s assumption and that of the 
learned writer are incorrect. In view 
of the intimate and vital relation be- 
tween unwritten and written law, and 
the dependence of the latter upon the 
former, it at least ought to be true that 
aman is the better legislator for being 
a sound lawyer. At all events, in Mr. 
Root’s own case, no one can doubt for 
a moment that he will be better fitted 
than the majority of his colleagues in 
the Senate to face those new problems, 
which, as he says, “‘continually presenting 
themselves, are taxing the best thought 
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of the most experienced public servants.” 
For few of our national legislators have 
united in so rare a combination the 
wisdom of the statesman and of the 
lawyer, as has “this convinced and 
uncompromising nationalist of the school 
of Alexander Hamilton.”” Few have 
brought to their duties the same pro- 
found insight into constitutional law as 
that of this rare man, who declares :— 


I believe in the exercise of the executive, 
the legislative, and the judicial powers of the 
national government to the full limit of the 
constitutional grants as those grants were 
construed by John Marshall and would be 
construed by him today. But I believe that 
the founders of the Republic builded more 
wisely than they knew when they set the 
limits between the exercise of that national 
power and the exercise of the local powers by 
the states. 


The retirement of Mr. Root from the 
Cabinet and his entrance into the Senate 
will by no means result in a lessening of 
his influence and usefulness. On the 
contrary, there is already some indica- 
tion of greater frankness in his discussion 
of public matters upon which a cabinet 
officer might hesitate to pronounce his 
opinion. He does not hesitate to de- 
clare himself in favor of a parcels post, 
or to discuss numerous problems of 
public interest. His outspoken but 
delicate reference to a somewhat sore 
subject lately vexing some citizens, that 
of the interference of one particular 
state in our international relations, as 
subsequent events have proved, was 
not less timely than forceful. He said :— 


The men who are found opposing the 
maintenance of the authority of the treaty 
provisions of the United States made under 
the express grant of power in the Constitution 
are apt to be the very men who are anxious 
to have the Government come into their 
states and spend no end of money in doing the 
things that the states ought to do themselves 
in the exercise of their own powers. But the 
invitation of the national government to as- 
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sume this and that duty within the limits of a 
state is an invitation to set up a national 
power to the exclusion, the ultimate exclusion, 
of state power. 

The idea that we require differing 
qualities of our statesmen, our executive 
officials, our legislators, and our judges, 
is to a certain extent, perhaps, old- 
fashioned. Mr. Root is himself a living 
object-lesson of the good to be attained 
by selecting for one of these high posi- 
tions a complete, versatile, sagacious 
lawyer, who with almost equal distinc- 
tion, probably, would apply the force of 
his intellect to the duties of any public 
position which he might be called upon 
to fill. 


MR. KEIR HARDIE’S RETORT 


Mr. Keir Hardie, M. P., the Scotchman 
who went to Parliament in a flannel 
shirt, who differs from John Burns in 
working for reforms through the Labor 
party, of which he is chairman, instead 
of the Liberal party, and who shocked 
the London Times by his speeches in 
which he said he would do his best to 
help India become self-governing like 
Canada, got into a slight dispute about 
a question of labor law with Hon. 
Charles E. Littlefield, ex-Congressman 
from Maine, at a dinner of the Economic 
Club given in New York January 18. 
The Green Bag is indebted to a friendly 
correspondent who attended the dinner 
for an account of the episode, which 
seems to have been due to a misunder- 
standing with regard to the meaning of 
the Trade Disputes Act of 1906. 

Mr. Littlefield had delivered an elo- 
quent as well as well-informed speech 
on what he understood the labor organi- 
zation could and could not do, especially 
pointing out that the boycott and black 
list, two methods formerly used by the 
American Federation of Labor, had 
been specifically declared illegal. 
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Then Mr. Hardie started out to say 
that in England matters had progressed 
much further, and that by a recent 
statute, labor organizations had been 
taken out of the purview of the common 
law. Mr. Littlefield interrupted with 
the inquiry whether Mr. Hardie referred 
to the statute of 1906. 

Mr. Hardie—‘‘Yes, I refer to that.” 

Mr. Littlefield —‘‘Well, it is my under- 
standing, Mr. Hardie, that that statute 
applies simply to the question of dam- 
ages, and does not affect in any way the 
criminal law in relation to labor organi- 
zations.” 

Mr. Hardie (turning his back on Mr. 
Littlefield)—‘As an English M. P., I 
might be permitted to say that I know 
the law of Great Britain.” 

Mr. Littlefield—‘‘I know to the con- 
trary.”’ 

Mr. Hardie—‘You may know the 
contrary, but you don’t know the Act!” 


MENDING THE SHERMAN LAW 


It is perhaps just as well that the 
Warner or Civic Federation Bill to 
amend the Sherman anti-trust law by 
a system of voluntary registration was 
adversely reported upon by the Senate 
Committee on the Judiciary. It pro- 
posed giving the executive a discretion, 
in determining what combinations are 
consistent with public policy, and what 
are opposed to it, which is properly 
vested in courts of law rather than in 
the executive branch of the government. 

Nevertheless, Senator Nelson of the 
committee, though right in his opposi- 
tion to granting the head of a bureau 
the “dispensing power’ once exercised 
by the British crown, went too far when 
he declared that all combinations in 
restraint of trade, whether reasonable 
or unreasonable, should be prohibited. 
He made bold to assert that the injec- 
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tion of the rule of reasonableness or 
unreasonableness would lead to the 
greatest variableness and uncertainty 
in the enforcement of the Sherman law. 
We would have, he said, this situation: 
“A court or jury in Ohio might find a 
common agreement or combination rea- 
sonable, while a court or jury in Wiscon- 
sin might find the same agreement or 
combination unreasonable.” 

As a matter of fact, the courts of our 
various states pay great respect and 
deference to one another’s decisions, 
and a system of case law, generally 
speaking, tends toward uniformity 
rather than toward inconsistency. The 
determination whether a restraint of 
trade is reasonable or unreasonable is 
one which should be left to the courts 
of the United States, and the principal 
fault with the tinkerings of the critics of 
the Sherman law is their failure to 
realize that the defects of that statute 
are to be remedied by other means than 
by investing administrative officials with 
judicial duties. 


A PROBLEM OF INTERSTATE 
COMMERCE 


The New York, New Haven & 
Hartford Railroad Company of Con- 
necticut is said to own and operate 
under its Massachusetts charter only 
about seven miles of railroad in that 
state, yet it conducts a large railroad 
business there by means of the New 
York & New England, Old Colony, 
and other corporations with which it 
has merged at different times. A pecu- 
liar situation now confronts the Massa- 
chusetts Legislature in view of the 
report of the Attorney-General that 
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the charter and franchise are subject to 
forfeiture. 

Attorney-General Malone found that 
the company had increased its capital 
stock between 1898 and 1907 from 
$47,500,000 to $121,728,000 without the 
authority of the state and in violation of 
its statutes. Twoalternatives were open 
to him: to proceed by means of injunc- 
tion, or to declare the possibility of the 
forfeiture of the charter and leave the 
matter in the hands of the Legislature. 
He chose the second of these alternatives. 
The matter has been referred to the 
joint Judiciary Committee and the 
Railroads Committee. 

Obviously the dissolution of the cor- 
poration by means of a receivership is 
a practical impossibility in view of the 
injury to innocent holders of stock. 
That legislator realized the truth of 
this, with more or less distinctness, who 
asserted: “‘We could say: ‘Now we've 
got the New Haven at a disadvantage. 
We can raise the devil with it if we see 
fit. We can smite it hip and thigh.’ 
But it won’t do. The results to in- 
vestors and others would be too serious.”’ 

Were the recommendations of the 
Attorney-General, who believes that 
hereafter the law should provide some 
specific penalty less onerous than that 
of legal extinction, and more speedy 
than redress by means of a hard-con- 
tested injunction, to be adopted by the 
Legislature, such a penalty for violation 
of the statutes would of course not meet 
the particular situation, as such legisla- 
tion would be ex post facto. It is difficult 
to see, therefore, just what the Legisla- 
ture can do beyond supplying a signal 
illustration of the incapacity of separate 
states to deal with interstate questions. 


The Editor will be glad to recetve for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes 








According to statistics compiled by the 
Chicago Tribune, 8952 homicides were com- 
mitted in the United States in 1908, an in- 
crease of 240 over the record of the previous 
year. 


The Vermont Legislature reached final 
adjournment January 29th, after the longest 
session in the history of Vremont by nearly 
three weeks. The total cost of the session 
was $135,000 as compared with $82,000 for 
1906, part of this increase being due to the 
‘raise’ voted by the members in their own 
salaries from $3 to $4 a day. Seven legis- 
lators, however, refused to accept the in- 
crease of salary. 


According to a statement given out Janu- 
ary 20 by Harry K. Thaw, on whose behalf 
a writ of habeas corpus had been obtained, 
the writ was withdrawn because he and his 
mother did not wish to allow the transfer 
“to be put practically into Mr. Jerome’s 
hands. I am not seeking to avoid a hearing 
in New York, and if assured a jury trial there, 
my counsel would gladly suffer the incon- 
venience of trying my case so far from his 
home.” 


The Solicitor-General of the United King- 
dom extended the felicitations of the bar at 
the inaugural dinner of the new City of 
London Solicitors’ Company January 21, 
and in wishing the new society a successful 
career, said that there was no body of men, 
in commerce, literature, philosophy, or any 
other walk of life, more honorable than the 
body of men that made up the legal pro- 
fession. 


January 16 was the one hundredth anni- 
versary of the birth of John H. Clifford, a 
prominent lawyer, statesman and patriot, 
who was at one time Governor of Massachu- 
setts. Inthe famous trialof Professor John W. 
Webster for the murderof Dr. George Parkman 
in 1850, he handled the prosecution, being 
Attorney-General at the time. Mr. Clifford’s 


argument for the government was perhaps 
the most consummate summing up of cir- 
cumstantial evidence against a prisoner that 
has ever been presented in any capital case 
in this country. 
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In a libel suit brought by Governor Comer 
of Alabama against the Montgomery Adver- 
tiser, the jury last month rendered a verdict 
of one cent damages. 


The Justices of the Supreme Court of the 
United States were entertained by the Presj- 
dent and Mrs. Roosevelt, when the latter 
gave their last state dinner on the evening 
of January 28. Justice Day was the only 
absentee from the ranks of the Justices. 


Ex-Governor John D. Long of Massachu- 
setts, Secretary of the Navy during the War 
with Spain, has given up the practice of law 
and will in future devote his attention to the 
care of trust funds and estates. Mr. Long 
has had an active and honorable career of 
half a century at the bar, during which he 
has handled some celebrated cases. 


Calcutta Weekly Notes finds two Indian 
cases on the subject of alluvial accretions 
recognized in the treatment of ‘Evidence of 
Boundaries,” in the third volume of Lord 
Halsbury’s Laws of England, and concludes 
that ‘India does contribute to the develop- 
ment of the law of England, and the indebt- 
edness in the matter is not entirely one- 
sided.” 


Edward Henry Strobel, formerly Bemis 
Professor of International Law at Harvard 
University, who resigned from this position 
in 1906 to take a post as general adviser to 
the government at Siam, died at Bangkok, 
Siam, January 15. Mr. Strobel’s studies won 
him eminence as a scholar, and the news of 
his death has been received with sorrow in 
America. 


It has been discovered that through an 
oversight the Governor of the state over- 
looked the appointment of Massachusetts 
Commissioners on Uniform State Laws a year 
ago, consequently their term expired by limi- 
tation. It is anticipated that the Legislature 
will do what it can to correct this strange 
oversight, as the importance of the work of 
the Commission is not underrated in a state 
which has taken a prominent part, through 
the able Commissioners that have represented 
it in the past, in the work for uniformity. 
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= 1400 PAGES, $6.00 NET, DELIVERED 
i Published and for sale by 


| WILLIAM J. NAGEL 


ee Law Bookseller and Publisher 
= 6 ASHBURTON PLACE, BOSTON, MASS. 
} Between State House and Court House 

















The eT and a 


and Bench and Bar Review 


A Most Valuable Law Magazine, with Special and 
Unique Fea ures; also high class list 
of 1,000 Leading Lawyers 


Endorsed by Bench, Bar and Leading Banks 


The Lawyer and Banker 
WILL CONTAIN: 
Departures from Old Landmarks; or, New Ap- 
plications of Old Principles. 
SPECIAL ARTICLES ON: 
Personnel of Lawyers and Justices of State Su- 
preme Courts 
Higher Required Standards of the Profession— 
How to improve the same. 
IN ITS EDITORIALS: 
Latest Trend of Judicial Opinions. 
Duties of Attorneys to Clients and Public. 
The Most Intricate, Difficult and Unusual Ques- 
tions. 
Strange and Startling Innovations of Law. 
IN ITS LEADING CASE: 


HANDBOOK OF 


CORPORATION LAW 


BY 
RICHARD SELDEN HARVEY 
(of New York City Bar) 


Though the principles and rules of Corporation Law 
are plain and convincing, they are scattered through 
text books and decisions which are so extensive, so 
numerous, and often so inaccessible as to require the 
expenditure of much time and effort in searching them 
out. Hence there is actual need for a book affording a 
ready means of access to the authorities on the subject 
of Corporation Law; and a “Handbook” containing 
the gist of these authorities, with suggestions where 
further and fuller information can be had, will be posi- 
tively helpful for the practitioner and law student, as 
well as for business men. 

In preparing the ‘“‘Handbook of Corporation Law” 
the field of the American and English systems of e uity 
jurisprudence has been worked over by a thorough in- 
spection of the reports direct, and the leading authori- 
ties upon Corporation Law have been noted. In most 
instances the appropriate idea is quoted in the exact 
words of the judge or text-writer. The result is a 
saving of much valuable time and effort in locating the 
controlling principle or rule. 

In addition to decisions from Great Britain, the 
Federal Courts and all, or nearly all, the States, — 
appear therein from the Canadian Provinces, New Zea- 
land, and the Hawaiian Territory 

This work is offered as the oon of an active experi- 
ence in Corporation Law. Practical experience in the 
subject of stockholders’ wrongs, particularly where the 
rights of the minority shareholder are concerned, has 
shown the usefulness of such a book. 


1 Vol., Octavo, 586 pp. Price, Buckram, $3.75 
Order from your bookseller. 


THE BLEYER LAW PUBLISHING COMPANY 
35 Wall Street, New York 


UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 


Three years’ course leading to the degree of LL.B. 
Exceptional op ortunities for students wishing to 
supplement work in law with studies in history and 
political science. For announcement, giving full in- 
formation, address 
DEPARTMENT OF LAW, Ann Arbor, Mich 


UNIVERSITY OF MAINE 


COLLEGE OF LAW 


Located in Bangor, maintains a three years’ 
course. Five instructors and six special lec- 
turers. Tuition $70 a year; diploma fee only 
other charge. For circulars address 


DEAN W. E. WALZ, BANGOR, ME. 
COMPLETE SET OF 


THE GREEN BAG 














an : => a in pe tony wh : ee 
a 4 rei on e uestions o aw lecide 
ts | 8398 BOOK REVIEWS: 20 VOLS., 1879-1908 
- © informe you, of te ~~ gt, Boge of 
. reatment of Every New Law Book of Genera 
rs Interest. In Green Cloth - - - $80.00 
sre PRICE: $2.00 PER YEAR 
ge Payable in Advance ADDRESS 
of PUBLISHED ev 
. Bench and Bar Review Company The Boston Book Company 
" 309 Bernice Building, Tacoma, Wash. 83-91 Francis St., Fenway, Boston, Mass. 





It will be mutually helpful if THE GREEN BAG is mentioned when writing to advertisers. 











vi The Green Bag— Advertising 








One Policy 
One System: 





HAT the American public requires 
a telephone service that is univer- 
sal is becoming plainer every day. 


Now, while people are learning that 
the Bell service has a broad national 
scope and the flexibility to meet the 
ever varying needs of telephone users, 
they know little of how these results 
have been brought about. The key- 
note is found in the motto—“One policy, 
one system, universal service.” 


Behind this motto may be found the 
American Telephone and Telegraph 
Company—the so-called “parent” Bell 
Company. 

* 7 * = 

A unified policy is obtained because 
the American Telephone and Telegraph 
Company has for one of its functions 
that of a holding company, which fede- 
rates the associated companies and 
makes available for all what is accom- 
plished by each. 


As an important stockholder in the 
associated Bell companies, it assists 
them in financing their extensions, and 
it helps insure a sound and uniform 
financial policy. 

.7 * +. oe 

A unified system is obtained because 
the American Telephone and Telegraph 
Company has for one of its functions 
the ownership and maintenance of the 
telephones used by the 4,000,000 sub- 
scribers of the associated companies. 





In the development of the art, it orig- 
inates, tests, improves and protects new 
appliances and secures economies in 
the purchase of supplies. 

It provides a clearing - house of 
standardization and thus insures econ- 
omy in the construction of equipment, 
lines and conduits, as well as in ope- 
rating methods and legal work—in fact, 
in all the functions of the associated 
companies which are held in common, 

* * * * 

Universal, comprehensive service is 
obtained because the American Tele- 
phone and Telegraph Company has 
among its other functions the <onstruc- 
tion and operation of long distance 
lines, which connect the systems of the 
associated companies into a unified and 
harmonious whole. 

It establishes a single, instead of a 
divided, responsibility in inter-state 
connections, and a uniform system of 
operating and accounting; and secures 
a degree of efficiency in both local and 
long distance service that no association 
of independent neighboring companies 
could obtain. 

. * * * 

Hence it can be seen that the American 
Telephone and Telegraph Company is 
the active agency for securing one policy, 
one system, and universal service—the 
three factors which have made the 
telephone service of the United States 
superior to that of any other country. 


American Telephone & Telegraph Company 
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a Would you like to know 


, where the $1,600,000,000.00 worth of fraudulent claims in the states of Washington, 

3 Oregon and Idaho are located, as shown by the report of Secretary Garfield of the 
4 Interior Department? 

| These claims will be open to entry. 


Would you like to know 


who the parties in interest are and their addresses? 


Would you like to KNOW THE LAW 


- covering the cases of intending settlers vs. the Northern and Southern Pacific Rail- 
ways? Over 500 of these cases are pending. Briefs filed at Washington and all 
; cases cited therein sustaining the contention that Railway land may be acquired at 
1 not more than $2.50 per acre. 
3 What is the law of the “Criterion of Delusion,”’ Insanity as a defense to Crime? 
u All the above and also ‘Compulsory Examination of Plaintiff in Personal Injury 
; Suits,” ‘‘Why Courts are Criticised,’’ “‘Receiverships and Injunctions, their Uses and 
/ : Abuses,” “Interference of Police by means of Injunctions.”’ Latest decisions of Su- 
1 @ preme Courts. Allin the current number of THE LAWYER AND BANKER. $2.00 
per year, sample copies 25c. 

Subscribe now and enjoy reading the above enumerated subjects, also PROFIT 
by what you read. 


There’s Business in every line Address with $2.00 for a whole year 


THE BENCH AND BAR REVIEW CO. 
309 BERNICE BUILDING : : : : TACOMA, WASHINGTON 4 
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WO notable examples of book making, 
J. covering widely divergent fields, are 
C4 among the recent productions of The 
Riverdale Press. One is the volume 
of “Liberian Law Reports,’ the other the 
“Transactions of the American Urological Asso- 
ciation” —the latter illustrated by numerous 
half-tone plates and reproductions in color. 
Before placing their orders elsewhere Book 
Publishers should invite proposals from 


The Riverdale Press 


The Riverdale Press does not undertake the re- 
sponsibility of publishing books. It isa modern, 
up-to-date printing establishment, equipped 
with monotype casting machines, book type 
without limit, and the finest printing presses 
in the world. Under substantially one manage- 
ment for thirty years, its aim has always been 
to do a little better work than its metropolitan 
neighbors. It would be glad to serve you on oc- 
casion. No order too small, none too large, 
and charges are not unreasonable For estimates 
submit manuscript or copy to 


THE RIVERDALE PRESS 


INCORPORATED 
Harvard and Kent Streets, Brookline, Boston, Mass. 


3% 


CHARLES A. W. SPENCER, President and Treasurer, 

ARTHUR W. SPENCER, Vice-President, 

Wi iiaM S. Kemp, Clerk, Directors. 
FRANK E. CHIPMAN, 

FRANKLIN W. Hosss, J 
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